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I. FLORIDA STATE CASES – BRIAN VAVRA 

 Offer of Judgment: offer of judgment statute, Fla. Stat. § 768.79, does not apply to cases 
seeking both equitable relief and money damages, even if the equitable claim lacks 
serious merit – Diamond Aircraft Industries, Inc. v. Horowitch, No. SC11-1371 (Fla. Jan. 10, 
2013) (answering certified questions and returning case to the Eleventh Circuit) 

 Offer of Judgment: offer of judgment statute, Fla. Stat. § 768.79, and the requirements of 
Fla. R. Civ. P. 1.442, must be strictly construed – Diamond Aircraft Industries, Inc. v. 
Horowitch, No. SC11-1371 (Fla. Jan. 10, 2013) (answering certified questions and returning case 
to the Eleventh Circuit) 

 Foreclosure: borrowers who sign a loan application that falsely inflates their income are 
barred from raising the lender’s fraudulent inflation of their income as an affirmative 
defense to foreclosure because they could not have reasonably relied upon a 
representation of their income they knew to be false – Vidal v. Liquidation Props., Inc., No. 
4D10-3358 (Fla. 4th DCA Jan. 9, 2013) (substitute opinion on rehearing) [Ed. Note: original 
opinion covered in Update for week ending Nov. 2, 2012] 

 Foreclosure: language contained in assignment of mortgage could lead to two inferences, 
one of which would result in assignee lacking standing on date complaint was filed, and 
thus proof as to the meaning of the assignment's language was required – Vidal v. 
Liquidation Props., Inc., No. 4D10-3358 (Fla. 4th DCA Jan. 9, 2013) (substitute opinion on 
rehearing) [Ed. Note: original opinion covered in Update for week ending Nov. 2, 2012] 

 Truth in Lending Act: one-year statute of limitations for recoupment under TILA does not 
apply where recoupment and setoff are raised as an affirmative defense – Vidal v. 
Liquidation Props., Inc., No. 4D10-3358 (Fla. 4th DCA Jan. 9, 2013) (substitute opinion on 
rehearing) [Ed. Note: original opinion covered in Update for week ending Nov. 2, 2012] 

II. 11TH CIRCUIT CASES – JIN LIU 

http://www.carltonfields.com/realproperty
https://docs.google.com/file/d/0B5q8djfta8pzMjhYN283Ri1MaDA/edit
https://docs.google.com/file/d/0B5q8djfta8pzMjhYN283Ri1MaDA/edit
https://docs.google.com/file/d/0B5q8djfta8pzMjhYN283Ri1MaDA/edit
https://docs.google.com/file/d/0B5q8djfta8pzYjNlOXpnOEZRclU/edit
https://docs.google.com/file/d/0B5q8djfta8pzYjNlOXpnOEZRclU/edit
https://docs.google.com/file/d/0B5q8djfta8pzYjNlOXpnOEZRclU/edit
https://docs.google.com/file/d/0B5q8djfta8pzYjNlOXpnOEZRclU/edit
https://docs.google.com/file/d/0B5q8djfta8pzYjNlOXpnOEZRclU/edit


 

 

 Amount in Controversy: in actions seeking declaratory and injunctive relief for the release 
of a lien the value of the property is the appropriate indicator of the amount in controversy 
-- Palacio v. CITI Mortgage, Inc., Case No. 12-81058-Civ (S.D. Fla. Jan. 2, 2013) (denying motion 
to remand) 

 Foreclosure: commission due Marshal for conducting foreclosure sale should be 
computed, pursuant to 28 USC § 1921, on lesser of judgment amount or appraised 
property value, not on bid amount -- Redus Fla. Commercial, LLC v. College Station Retail 
Ctr., LLC, Case. No. 5:10-cv-602-Oc-10TB (M.D. Fla. Dec. 31, 2012) (denying motion to compel 
issuance of Marshal’s Deed; ordering payment of Marshal’s commission) 

III. TITLE INSURANCE CASES - CHRIS SMART 

 Tort: title insurer’s failure to identify an easement encumbering the insured property does 
not give rise to negligence claims – Lin v. Chicago Title Ins. Co., Case No. 11-55737 (9th Cir. 
Dec. 19, 2012) (affirming judgment) 

 Bad Faith: under California law, a claim for bad faith breach is not precluded as a matter of 
law simply because the insurer has been defending and indemnifying its insured under the 
policy – Lehman Commercial Paper, Inc .v. Fidelity Nat’l Title Ins. Co., Case No. 12-570 (C.D. 
Cal. Jan. 2, 2013) (order denying motion for partial summary judgment)  

 Tort: claim of negligent misrepresentation against insurer for failure to identify easement 
is barred by the economic loss rule and by the clear terms of the policy’s integration 
provision limiting claims, including negligence claims, to the policy – GC Consultants, Inc. 
v. Commonwealth Land Title Ins. Co., Case No. 502012CA002748 (Fla. 15th Cir. Ct. Jan. 7, 
2013) (granting motion to dismiss) 
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Recent opinions of interest to real property litigators and practitioners is provided periodically by the Real Property 
Litigation Practice Group of Carlton Fields for the attorneys of the firm.  Carlton Fields attorneys may pass these updates 
on to clients and friends of the firm.  Any recipient of these updates outside the firm is reminded, however, that they are 
not intended as legal advice or as a substitute for legal consultation in a particular case or circumstance.  Federal statutes 
require unsolicited e-mails in certain categories to be labeled as advertisements, and to offer the ability to “opt out.”  We 
doubt that this falls within those categories, but regulations have not been adopted, and the situation is ambiguous.  If 
those laws do apply, they require the following disclosure: This communication is an advertisement.  If you do not wish to 
receive such communications from Carlton Fields in the future, either reply to the e-mail address from which you received 
it, or e-mail optout@carltonfields.com, and we will not send them to you. 
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