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Foreclosure: entry of final summary judgment of foreclosure was improper where
purported assignee did not establish standing to foreclose or refute borrower’s affirmative
defense that assignee lack of standing; original note was not a “bearer instrument,” was
not endorsed in blank or otherwise assigned to assignee, and affidavits filed in support of
motion for summary judgment did not attest to assignee’s ownership of the note — Lindsey
v. Wells Fargo Bank, N.A., No. 1D12-2406 (Fla. 1st DCA Feb. 27, 2013) (reversing final summary
judgment of foreclosure)

Escrow Agent: title insurer acting as sub-escrow agent may be liable to owner of escrow
funds but only if owner alleges that title insurer breached the written closing instructions
or was aware of fraud that gave rise to a duty to disclose - Arei Colonnade 1, LLC v. Stewart
Title Guaranty Co., Case No. Al131734 (Cal. App. Feb. 21, 2013) (affirming judgment of
dismissal); Wood River Capital Resources, LLC v. Stewart Title Guaranty Co., Case No. A131736
(Cal. App. Feb. 21, 2013) (affirming judgment of dismissal)

Recoupment: seller who fails to disclose existence of prior mortgage lien may be liable for
fraudulent misrepresentation to title insurer despite seller’s allegations that title insurer
should have known seller was lying in his affidavit and that title insurer should have
picked up the prior lien in its search of the public records — Stewart Title Guaranty Co. v.
Dude, Case No. 11-1374 (10th Cir. Feb. 26, 2013) (affirming judgment after trial)
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Recent opinions of interest to real property litigators and practitioners is provided periodically by the Real Property
Litigation Practice Group of Carlton Fields for the attorneys of the firm. Carlton Fields attorneys may pass these updates
on to clients and friends of the firm. Any recipient of these updates outside the firm is reminded, however, that they are
not intended as legal advice or as a substitute for legal consultation in a particular case or circumstance. Federal statutes
require unsolicited e-mails in certain categories to be labeled as advertisements, and to offer the ability to “opt out.” We
doubt that this falls within those categories, but regulations have not been adopted, and the situation is ambiguous. If
those laws do apply, they require the following disclosure: This communication is an advertisement. If you do not wish to
receive such communications from Carlton Fields in the future, either reply to the e-mail address from which you received
it, or e-mail optout@carltonfields.com, and we will not send them to you.
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