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I. FLORIDA STATE CASES – BRIAN VAVRA 

 Real Estate Settlement Procedures Act: plain language of RESPA provides no basis for 
successor liability; RESPA prohibitions apply only to the actual persons or entities who 
engage in such activities – Good v. Deutsche Bank Nat’l Trust Co., No. 4D11-1167 (Fla. 4th 
DCA Oct. 17, 2012) (affirmed) 

 Foreclosure: evidence indicated that an equitable transfer had occurred prior to assignee 
filing foreclosure complaint, and thus dismissal for lack of standing without hearing was 
in error even if assignment was executed after complaint was filed – GMAC Mortgage, LLC 
v. Choengkroy, No. 4D11-3531 (Fla. 4th DCA Oct. 17, 2012) (reversing dismissal based on lack 
of standing) 

II. 11TH CIRCUIT CASES – NONE 

 

III. TITLE INSURANCE CASES - CHRIS SMART 

 Continuation of Coverage: policy continues to provide coverage to insured tenant who 
refuses to enter new lease after original insured lease is voided despite the fact that tenant 
no longer “retains an estate or interest in the land” – Commonwealth Land Title Ins. Co. v. 
OMG Americas, Inc., Case No. 2:10-CV-1027 (D. Utah Oct. 12, 2012) (denying insurer’s motion 
for summary judgment and granting insured’s motion for summary judgment) 

 Condition 9(b): policy provision precluding liability until there has been a final 
determination of court does not preclude liability where insured voluntary settles and 
dismisses appeal – Commonwealth Land Title Ins. Co. v. OMG Americas, Inc., Case No. 2:10-
CV-1027 (D. Utah Oct. 12, 2012) (denying insurer’s motion for summary judgment and granting 
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insured’s motion for summary judgment) 

 Condition 9(c): insurer’s written acknowledgement of insured’s plan to settle claims 
showed insurer was aware of the plan and was sufficient constitute written consent such 
that insurer was precluded from denying coverage due to lack of written consent to 
settlement – Commonwealth Land Title Ins. Co. v. OMG Americas, Inc., Case No. 2:10-CV-1027 
(D. Utah Oct. 12, 2012) (denying insurer’s motion for summary judgment and granting insured’s 
motion for summary judgment) 

 Title Agent: where agent has personal knowledge of properly recorded and indexed 
mortgage and performs title search and fails to identify that mortgage in a title insurance 
commitment, agent fails to act with the care of a reasonably prudent title agent and it liable 
under agency agreement – Mississippi Valley Title Ins. Co. v. Marion Bank and Trust Co., Case 
No. 11-0538 (N.D. Ala. Oct. 12, 2012) (denying agent’s motion for summary judgment and 
granting insurer’s motion for summary judgment) 

 Title Agent: attorney title agent who performs title searches and issues title insurance 
commitments and policies is in not engaged in the practice of law for purposes of shorter 
Alabama statute of limitations – Mississippi Valley Title Ins. Co. v. Marion Bank and Trust Co., 
Case No. 11-0538 (N.D. Ala. Oct. 12, 2012) (denying agent’s motion for summary judgment and 
granting insurer’s motion for summary judgment) 
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Recent opinions of interest to real property litigators and practitioners is provided periodically by the Real Property 
Litigation Practice Group of Carlton Fields for the attorneys of the firm.  Carlton Fields attorneys may pass these updates 
on to clients and friends of the firm.  Any recipient of these updates outside the firm is reminded, however, that they are 
not intended as legal advice or as a substitute for legal consultation in a particular case or circumstance.  Federal statutes 
require unsolicited e-mails in certain categories to be labeled as advertisements, and to offer the ability to “opt out.”  We 
doubt that this falls within those categories, but regulations have not been adopted, and the situation is ambiguous.  If 
those laws do apply, they require the following disclosure: This communication is an advertisement.  If you do not wish to 
receive such communications from Carlton Fields in the future, either reply to the e-mail address from which you received 
it, or e-mail optout@carltonfields.com, and we will not send them to you. 
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