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I. FLORIDA STATE CASES — STEFANIE LINCOLN

e Good Faith & Fair Dealing: Florida law does not recognize a claim for breach of the implied
warranty of good faith and fair dealing by an insured against its insurer based on the
insurer's failure to investigate and assess the insured's claim within a reasonable period
of time — QBE Insurance Corp. v. Chalfonte Condominium Apartment Assoc., Inc., No. SC09-441
(Fla. May 31, 2012) (reviewing certified questions)

e Insurance: an insured cannot bring a claim against an insurer for failure to comply with
the language and type-size requirements established by section 627.701(4)(a) of the
Florida Statutes — OBE Insurance Corp. v. Chalfonte Condominium Apartment Assoc., Inc., No.
SC09-441 (Fla. May 31, 2012) (reviewing certified questions)

e Insurance: an insurer’s failure to comply with the language and type-size requirements
established in section 627.701(4)(a) does not render a noncompliant hurricane deductible
provision in an insurance policy void and unenforceable as the Legislature has not
provided for this penalty — QBE Insurance Corp. v. Chalfonte Condominium Apartment Assoc.,
Inc., No. SC09-441 (Fla. May 31, 2012) (reviewing certified questions)

e Supersedeas Bond: contractual provision mandating payment of benefits upon “entry of a
final judgment” does not waive the insurer’ procedural right to post a bond and stay the
execution of a money judgment pending resolution of appeal - OBE Insurance Corp. v.
Chalfonte Condominium Apartment Assoc., Inc., No. SC09-441 (Fla. May 31, 2012) (reviewing
certified questions)

e Sanction of default judgment was warranted where evidence established that defendants
engaged in scheme to defraud trial court - Empire World Towers, LLC v. CDR Creances,
S.A.S., Nos. 3D11-155; 3D11-159 (Fla. 3d DCA May 30, 2012) (affirming in part order granting
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motion to strike)

I1.11™ CIRCUIT CASES — JIN LIU

e Good faith estimate: a good faith estimate given in connection with a mortgage loan is an
estimate and not a contract that can be breached and thus allegation of breach of good
faith estimate does not state a breach of contract claim — Hackett v. Columbia Equities, Ltd.,
Case No. 1:10-cv-03530-AT (11th Cir. May 31, 2012) (affirming dismissal of plaintiff's claims)

I11. TITLE INSURANCE CASES — CHRIS SMART

e Exclusion: federal flood regulations restricting availability of mortgage financing and
excluded under the policy, do not affect title to property or its marketability — Witkowski v.
Richard W. Endlar Ins. Agency, Inc., Case No. 11-P-540 (Mass. Super. Ct. May 22, 2012)
(affirming summary judgment)

e Equitable Subrogation: failure to ensure satisfaction of second mortgage is not culpable
negligence and does not preclude equitable subrogation where second mortgagee is not
prejudiced — Finance Center Fed. Credit Union v. Brand, Case No. 49A02-1111-MF-1089 (Ind.
Super. Ct. May 24, 2012) (affirming summary judgment)

e Notice: insured who waits 16 months to give notice of claims of lien and only gives notice
after stipulating to the attachment and priority of the liens, materially impairs insurer’s
ability to protect its interest even if ultimate liability remained to be litigated — Huntington
National Bank v. First American Title Ins. Co., Case No. 303496 (Mich. App. May 24, 2012)
(affirming summary judgment)

e Equitable Subrogation: bank entitled to equitable subrogation despite the fact that it had
constructive knowledge of plaintiff’'s recorded lien — Arbor Commercial Mortgage LLC v.
Associates at the Palm, LLC, Case No. 2010-04658 (N.Y. App. May 23, 2012) (reversing
summary judgment)

e Equitable Subrogation: bank that satisfies preexisting first mortgage and pays off second
mortgage but fails to obtain satisfaction of same or demand satisfaction under statute
until after second mortgagee loans additional funds to borrower is not entitle to equitable
subrogation — Highmark Federal Credit Union v. Wells Fargo Financial South Dakota, Inc., Case
No. 26127 (S.D. May 23, 2012) (reversing summary judgment)

e Equitable Subrogation: equitable subrogation is not available to a lender who has actual
or constructive notice of a preexisting lien — Mortgage Electronic Registration Systems, Inc. v.
Roberts, Case No. 2010-SC-69 (Ky. May 24, 2012) (affirming reversal of summary judgment)
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Recent opinions of interest to real property litigators and practitioners is provided periodically by the Real Property
Litigation Practice Group of Carlton Fields for the attorneys of the firm. Carlton Fields attorneys may pass these updates
on to clients and friends of the firm. Any recipient of these updates outside the firm is reminded, however, that they are
not intended as legal advice or as a substitute for legal consultation in a particular case or circumstance. Federal statutes
require unsolicited e-mails in certain categories to be labeled as advertisements, and to offer the ability to “opt out.” We
doubt that this falls within those categories, but regulations have not been adopted, and the situation is ambiguous. If
those laws do apply, they require the following disclosure: This communication is an advertisement. If you do not wish to
receive such communications from Carlton Fields in the future, either reply to the e-mail address from which you received
it, or e-mail optout@carltonfields.com, and we will not send them to you.
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