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By the Carlton Fields Real Property Litigation Practice Group 

For more information about Carlton Fields’ Real Property Litigation Practice Group, please visit us at:  
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I. FLORIDA STATE CASES – STEFANIE LINCOLN 

• Ad Valorem Taxes: ten per cent cap does not apply to residential property that changes 
its classification from homestead to nonhomestead, but does not change ownership - 
Orange County Property Appraiser v. Sommers, No. 5D11-240 (Fla. 5th DCA Apr. 20, 2012) 
(reversing final judgment) 

• Default Judgment: default final judgment was improper where court was without 
jurisdiction to grant relief requested because sec. 713.12 does not impose personal 
liability for breach on non-contracting spouse  - Mullne v. Sea-Tech Construction, Inc., No. 
4D10-4889 (Fla. 4th DCA Apr. 18, 2012) (reversing order denying defendant's motion to vacate 
default judgment) 

• Foreclosure: trial court abused its discretion in denying motion to continue summary 
judgment hearing without allowing defendant to complete discovery on material issues – 
Harvey Covington & Thomas, LLC v. WMC Mortg. Corp., No. 1D10-4047 (Fla. 1st DCA Apr. 17, 
2012) (reversing summary judgment) 

• Foreclosure: summary judgment is improper where plaintiff failed to affirmatively refute 
defendant’s affirmative defenses – Thomas v. Ocwen Loan Servicing, LLC, No. 1D11-2212 
(Fla. 1st DCA Apr. 17, 2012) (reversing summary judgment) 

• Attorneys’ Fees: Fla. Stat. 57.105, providing for attorneys’ fees against losing party, 
cannot be enforced against the United States – U.S. v. Wonders, No. 2D11-2746 (Fla. 2d 
DCA Apr. 18, 2012) (reversing judgment awarding attorneys’ fees)  

• Foreclosure: bank failed to establish its standing by showing that it possessed the note 
when it filed the lawsuit, thereby precluding summary judgment – Gonzalez v. Deutsche 
Bank Nat’l Trust Co. as Indenture Trustee for Am. Home Mort. Inv. Trust 2006-1, No. 2D10-5561 
(Fla. 2d DCA Apr. 20, 2012) (reversing final summary judgment) 

• Foreclosure: bank satisfied best evidence rule by entering into evidence at trial a copy of 
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original note already on file with Court – Deutsche Bank Nat’l Trust Co. v. Clarke, No. 4D10-
3156 (Fla. 4th DCA Apr. 18, 2012) (reversing final judgment granting motion for dismissal)  

• Foreclosure: Trial court lacked jurisdiction to rule on motion to set aside foreclosure sale 
because motion was a mere attempt to relitigate issues already decided – Flagstar Bank, 
F.S.B. v. Cleveland, No. 4D10-4194 (Fla. 4th DCA Apr. 18, 2012) (reversing order setting aside 
foreclosure sale and final judgment of foreclosure) 

II. 11TH CIRCUIT CASES – JIN LIU 

• HAMP: There is no implied private right of action under Home Affordable Modification 
Program (HAMP) – Miller v. Chase Home Finance, LLC, No. 2:10-cv-00206 (11th Cir. Apr. 19, 
2012) (affirming dismissal of complaint) 

III. TITLE INSURANCE CASES – CHRIS SMART 

• Class Action: Section 8 of RESPA requires individualized inquiries into services and 
compensation provided by each transaction which prevent class treatment – Howland v. 
First Am. Title Ins. Co., 672 F. 3d 525 (7th Cir. Mar. 6, 2012) (affirming denial of class 
certification) 
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Recent opinions of interest to real property litigators and practitioners is provided periodically by the Real Property 
Litigation Practice Group of Carlton Fields for the attorneys of the firm.  Carlton Fields attorneys may pass these updates 
on to clients and friends of the firm.  Any recipient of these updates outside the firm is reminded, however, that they are 
not intended as legal advice or as a substitute for legal consultation in a particular case or circumstance.  Federal 
statutes require unsolicited e-mails in certain categories to be labeled as advertisements, and to offer the ability to “opt 
out.”  We doubt that this falls within those categories, but regulations have not been adopted, and the situation is 
ambiguous.  If those laws do apply, they require the following disclosure: This communication is an advertisement.  If 
you do not wish to receive such communications from Carlton Fields in the future, either reply to the e-mail address from 
which you received it, or e-mail optout@carltonfields.com, and we will not send them to you. 
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