
 

 

 

 

 

Representative Matters Involving Title Insurers and Their Insureds 
 
C lass A ction D efense 

• Dism issal of putative m ultistate class action alleging violations of RESPA , unfair trade 
practices, and unjust enrichm ent based on alleged overcharging for title insurance.  

• Dism issal of class action against bank for alleged unauthorized practice of law  in 
preparing and charging consum er for bank's preparation of notes and m ortgages - 
affirm ed on appeal.  

• Reversal of class action discovery order requiring production of over 300,000 title agent 
closing files.  

• Represented a national title insurance underw riter in defense of a putative class action 
alleging that the unearned split of prem ium s w ith agents constituted a violation of RESPA  – 
O btained dism issal w ith prejudice under filed rate doctrine.   

• Represented a national title insurance underw riter in defense of a putative class action 
alleging im proper splitting of fees w ith national builder in violation of RESPA  – O btained 
settlem ent for nom inal sum .   

• Represented three national title insurance underw riters in defense of ten separate putative 
class actions around the country alleging failure to com ply w ith reissue rate regulations – 
Three w ere dism issed, one settled, balance are pending.   

 

C losing Protection Letter D isputes 

• Represented a national title insurance underw riter in defense of claim  by a national lender 
for $8 .6  m illion alleging a series of inflated appraisals and failures to follow  closing 
instructions – O btained dism issal of all tort claim s and settled rem aining contract claim .   

• Represented a national title insurance underw riter in defense of a claim  by a national 
lender for $800,000 alleging that the underw riter’s agent had participated in m ortgage 
fraud against the lender.   

 

C overage D isputes     

• Represented a national title insurance underw riter in defense of claim  involving restrictive 
covenants at shopping center w here the title policy did not contain any exception for the 
restrictions - O btained favorable settlem ent lim iting loss to less than 10%  of the dam ages 
sought. 

• Represented a national title insurance underw riter in defense of claim  involving a lis 
pendens not excepted from  title policy - Successfully defeated coverage on grounds of the 
"assum ed and agreed to" exclusion in the policy. 

• Represented a national title insurance underw riter in defense of claim  involving allegations 
of adverse possession and an unrecorded agreem ent - Successfully defeated coverage on 
grounds of the "parties in possession" and "accurate survey” exceptions in the policy. 



• Represented a national title insurance underw riter in defense of claim  involving allegations 
that insured leases w ere disguised financing arrangem ents - Successfully defeated coverage 
on grounds of the "assum ed and agreed to" exclusion in the policy. 

• Represented a national title insurance underw riter in defense of claim  involving absence of 
title to subm erged lands w here the title policy had no "sovereignty lands" exception - 
O btained favorable settlem ent substantially lim iting loss.  

• Represented a national title insurance underw riter in defense of claim  involving allegations 
of overburdening of easem ents and ow nership of rights of w ay - Successfully defeated 
coverage on grounds of "assum ed or agreed to" and "created subsequent to date of 
policy" exclusions in the policy. 

 

D efalcation A ctions 

• Represented a national title insurance underw riter in connection w ith an agent defalcation 
of over $8 .5  m illion – Successfully recouped over $6 .5  m illion. 

• Represented a national title insurance underw riter in connection w ith an agent defalcation 
of over $4  m illion – Successfully pursued contribution from  bank and third parties 
significantly reducing loss. 

• Represented a national title insurance underw riter in connection w ith a third party 
m isappropriation of approxim ately $4  m illion – O btained prejudgm ent w rits of attachm ent 
against approxim ately 50  properties and prejudgm ent w rits of garnishm ent against 
m ultiple bank accounts leading to successful recoupm ent of the entire loss. 

 

Market C onduct and U nfair Trade Practice D isputes 

• Represented a national title insurance underw riter in defense of a RESPA  investigation by 
the U .S. Departm ent of H ousing and U rban Developm ent involving alleged kickbacks to 
realtors - C onsent agreem ent negotiated w ith no finding of liability.   

• Represented a national title insurance underw riter in connection w ith a year-long m arket 
conduct exam ination by the Florida O ffice of Insurance Regulation.   

• Represented a national title insurance agency in connection w ith a m arket conduct 
exam ination by the Florida O ffice of Financial Services – C onsent agreem ent negotiated 
w ith no finding of liability.   

 

Title and C losing A gent D isputes 

• Represented a lender in a challenge to the validity of its m ortgage on grounds it w as 
unauthorized under a partnership agreem ent – O btained sum m ary judgm ent based on a 
finding of ratification; affirm ed on appeal. 

• Represented a lender in a challenge to the priority of its m ortgage – O btained sum m ary 
judgm ent based on the doctrine of equitable subrogation; affirm ed on appeal. 

• Represented a title com pany in connection w ith a “flip” transaction w here the plaintiff 
alleged a failure to disclose the recent purchase as w ell as environm ental problem s w ith the 
property – O btained dism issal w ith prejudice; affirm ed on appeal. 

• Represented a prior ow ner of property in action to establish title under a constructive trust – 
O btained judgm ent re-establishing title after bench trial; affirm ed on appeal. 

 

 



Reported D ecisions 

• Sm ith v. Law yers Title Insurance C orp., N o. 07 -12124, 2009 W L 514210 (E.D. M ich. 
M arch 2, 2009).  Dism issal of putative m ultistate class action alleging violations of RESPA , 
unfair trade practices, and unjust enrichm ent based on alleged overcharging for title 
insurance.  

• G oldberg v. M errill Lynch C redit C orp., 981  So. 2d 550  (Fla. 4th DC A  2008). Dism issal of 
class action against bank for alleged unauthorized practice of law  in preparing and 
charging consum er for bank's preparation of notes and m ortgages - affirm ed on appeal.  

• C om m onw ealth Land Title Ins. C o. v. H iggins, 975  So. 2d 1169 (Fla. 1st DC A  2008). 
Reversal of class action discovery order requiring production of over 300,000 title agent 
closing files.  

• H w ang v. Junron Florida, Inc., 965  So. 2d 132  (Fla. 2d DC A  2007). Dism issal of action by 
buyer against title insurer and closing agent in “flip” transaction – affirm ed on appeal. 

• Lehm an Bros. H oldings, Inc. v. H irota, 2007 W L 1471690, N o. 8:06 -C V -2030 (M .D. Fla. 
M ay 21, 2007). Dism issal of fraud, conspiracy and negligence claim s against title insurer 
and closing agent on econom ic loss rule grounds. 

• M ickens v. Stew art Title G uaranty C o., 902  So. 2d 804  (Fla. 2d DC A  2005). Im position of 
equitable lien after bench trial - affirm ed on appeal. 

• C hicago Title Insurance C o., Inc. v. A lday-Donalson Title C o. of Florida, Inc., 832  So. 2d 
810  (Fla. 2d DC A  2002). Sum m ary judgm ent for title insurer in interference w ith contract 
action - affirm ed on appeal. 

• G ulf Island Resort, L.P. v. Yale M ortgage C orp., 783  So. 2d 259  (Fla. 2d DC A  2001).  
Sum m ary judgm ent for lender in challenge to validity of m ortgage - affirm ed on appeal. 

• W ashington Enterprises v. DiM aria, 773  So.2d 550  (Fla. 2d DC A  2000). Sum m ary 
judgm ent recognizing priority of m ortgage under equitable subrogation doctrine - affirm ed 
on appeal. 

• C hicago Title Insurance C o. v. S. C lark Butler, 770  So.2d 1210 (Fla. 2000). A dverse 
sum m ary judgm ent finding anti-rebating statute for title agent’s share of title insurance 
prem ium  unconstitutional - affirm ed on appeal. 

• State of Florida, Dept. of Ins. v. Keys Title and A bstract C o., Inc., 741  So.2d 599  (Fla. 1st 
DC A  1999).  A dverse sum m ary judgm ent finding title insurance data call statute 
unconstitutional - reversed on appeal. 

• M orales v. A ttorneys’ Title Insurance Fund, Inc., 983  F. Supp. 1418 (S.D. Fla. 1997). C lass 
action against title insurer under RESPA  dism issed under filed rate doctrine. 

• Krehling v. Baron, 900  F. Supp. 1578 (M .D. Fla. 1995).  C om plaint alleging fraud by title 
insurer dism issed for lack of privity. 

• M oreno v. M acaluso, 817  F. Supp. 945  (M .D. Fla. 1993).  C om plaint alleging breach of 
title insurance policy dism issed for lack of coverage. 

• Estate of Sm ith, H udson, Sm ith v. C itibank Federal Savings Bank, 626  So.2d 1379 (Fla. 2d 
DC A  1993).  Equitable subrogation finding in favor of lender after bench trial – affirm ed on 
appeal. 

• Sappal v. Eastern A lliance, Inc., 600  So.2d 1253 (Fla. 4th DC A  1991).  Dism issal of 
action for indem nity against title insurer – affirm ed on appeal. 

• Bialow as v. Title and Trust C o. of Florida, 581  So. 2d 1317 (Fla. 2d DC A  1991). Sum m ary 
judgm ent for title insurer in fraud action – affirm ed on appeal. 



• C alig v. M uller, 542  So. 2d 992  (Fla. 2d DC A  1989).  Finding of title in favor of client 
after bench trial – affirm ed on appeal. 

 

For more information, please contact: 
  

M ark A. Brow n at 813.229.4317 or mbrow n@ carltonfields.com 

M arty J. Solomon at 813.229.4238 or msolomon@ carltonfields.com 

 
or visit the Real Property Litigation Practice G roup page on the W eb site at 

w w w .carltonfields.com/realpropertylitigation 
 

 

 


