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It Right the First Time
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Litigation often offers multiple opportunities to inject an argument or an issue into a case. Pleadings,
motions, and responses to motions allow parties to frame the issues. Unfortunately, there are times
when an adverse ruling provides the spark that prompts a party to raise what might have been the
winning argument, had it been raised earlier. Whether an argument raised for the first time on a
motion for reconsideration is considered timely and — our focus here — preserved for appeal
depends very much on case law, which may limit a party’s ability to raise new issues on a motion for
reconsideration. Consider the Sixth Circuit’s recent decision in Johnson v. Ford Motor Co. The
plaintiff in Johnson sued her former employer for hostile work conditions. When the employer
moved for summary judgment on that claim, the plaintiff did not argue that the harassment was
severe or pervasive until the trial court granted the defendant’s motion and the plaintiff then moved
for reconsideration. The employer’s response addressed the argument on its merits, and the trial
court denied the reconsideration motion. On appeal, the plaintiff argued that she showed the
harassment was sufficiently severe or pervasive, and the defendant challenged that argument as
forfeited. The Sixth Circuit explained that arguments raised for the first time in a motion for
reconsideration are untimely and forfeited. That general rule, however, is not jurisdictional, and the
Sixth Circuit looks to various factors to determine whether to deviate from the general rule in
exceptional cases or when the rule would produce a miscarriage of justice. Those factors include: (1)
whether the newly raised issue is a question of law or fact; (2) whether the proper resolution is clear
and beyond doubt; (3) whether failing to address the issue on appeal will result in a miscarriage of
justice or a denial of substantial justice; and (4) the parties’ right to have the issues considered by
both the district court and the appellate court. Applying these factors, the Sixth Circuit held that any
forfeiture was excused under the circumstances of the case. The court found the sufficiency of the
evidence question to be one of law, that the issue had been fully briefed, and that failing to address
the issue would result in a miscarriage of justice.

Tips

¢ Always attempt to be as thorough as possible when arguing in the first instance, to avoid raising
something for the first time in a motion for reconsideration.


https://www.opn.ca6.uscourts.gov/opinions.pdf/21a0205p-06.pdf
https://www.carltonfields.com/
https://www.carltonfields.com/

¢ |f you must raise anissue for the first time on reconsideration and your jurisdiction generally
considers such arguments waived on appeal, know your jurisdiction’s rules on preservation of
error or forfeiture of arguments.

¢ |n the Sixth Circuit, attempt to frame potentially forfeited arguments as questions of law, with a
clear answer, and attempt to show that any failure to address the argument would result in a
miscarriage of justice.

Authored By

Matthew J. Conigliaro

Stephanie Chau

Related Practices

Appellate & Trial Support

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside
sites.


https://www.carltonfields.com/team/c/matthew-j-conigliaro
https://www.carltonfields.com/team/c/stephanie-chau
https://www.carltonfields.com/services/appellate-trial-support

