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Alleged Misrepresentations to
DFS Warrant SLUSA Preclusion
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The Southern District of New York recently granted defendant’s motion to dismiss a putative class
action claiming that AXA Equitable Life Insurance Company breached its contractual obligation by
implementing a volatility management strategy for its variable annuities policies. The claims are
similar to those that AXA settled with the New York Department of Financial Services (DFS) in 2014,
including that AXA's "volatility management strategy could limit potential gains by holders of variable
annuities during highly volatile markets thereby changing the nature of the products that these
policyholders purchased." In May 2009, AXA introduced this "volatility management strategy" for
certain accounts without obtaining DFS approval. After an investigation, DFS determined that AXA’s
Plan of Operation "failed to adequately inform and adequately explain ... that existing variable
annuity policyholders (like Zweiman) who had not elected to participate in the volatility management
strategy could nevertheless have this strategy applied to their policies." Applying this strategy,
according to DFS, could limit potential gains by holders of variable annuities when the market was
highly volatile. In an effort to avoid preemption, the named plaintiff in Zweiman v. AXA Equitable Life
Ins. Co. argued that the misrepresentations did not induce her to buy, sell, or hold these securities.
The district court found, however, that because plaintiff paid a premium for certain guaranteed
benefits, her transaction had sufficient connection to the purchase or sale of a covered security,
regardless of the passage of time and was thus preempted by the Securities Litigation Uniform
Standard Act (SLUSA). Further the court held that even if plaintiff was unaware of the
misrepresentation, the defendant’s alleged misrepresentations to DFS created sufficient connection
to the purchase or sale of a covered security to warrant SLUSA preclusion. This is true, the court
noted, because "[a]bsent DFS approval, AXA would not have been legally permitted to introduce the
[] strategy to plaintiff’s variable annuity policy."

Related Practices

Financial Services Regulatory


https://www.carltonfields.com/services/financial-services-regulatory
https://www.carltonfields.com/
https://www.carltonfields.com/

Related Industries

Life, Annuity, and Retirement Solutions

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside

sites.


https://www.carltonfields.com/services/insurance/life-annuity-and-retirement-solutions

