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Recent settled enforcement actions illustrate FINRA’s expansive view of what it means to
“participate” in a private securities transaction. Private securities transactions, sometimes
characterized as “selling away,” involve transactions that are outside the regular scope of a
registered representative’s employment with his or her FINRA member firm.

Under FINRA Rule 3280, registered representatives may be considered to participate in a private
securities transaction even if they do not receive selling compensation for the transaction. Selling
away activity typically involves offering securities or effecting securities transactions for customers
without notifying the firm. Recently, however, FINRA also has taken the position that some relatively
limited activities — including some that may not involve offering or effecting — constitute
participating in a private securities transaction.

For example, in cases in which no selling compensation has been or will be received (or FINRA's letter
of acceptance, waiver, and consent (AWC) was silent on receipt of compensation), FINRA believed
that the following activities constituted participating in a private securities transaction:

¢ Introduce Customer to Issuer: “[Registered representative] introduced Customer A to the
president of a company seeking investments in limited partnership units.” FINRA AWC (June 21,
2022).

¢ Provide Offering Documents to Customer: “[Registered representative] provided to Customer A
the private placement memorandum for the investment and a presentation about the company.”
FINRA AWC (June 21, 2022).

¢ Forward Offering Documents: “[Registered representative] forwarded offering documents for the
LLC to six individuals, none of whom were [broker-dealer firm] customers.” FINRA AWC (May 13,
2022).
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¢ Introduce Customer to Third Party, Phone Calls, Facilitate Wire Transfer: “[Registered
representative] introduced the customer to a third party with experience in [tax-advantaged]
investments. ... [Registered representative] also provided information about the customer to the
third party, participated in two phone calls with the customer and the third party, and facilitated
the wire transfer out of the customer’s [brokerage] account used to fund the investment.” FINRA
AWC (April 20,2022).

These non-compensation cases confirm that FINRA is interpreting Rule 3280’s “participating in any
manner” language broadly to include, in some cases, the performance of functions that may not be
regarded as offering a security or effecting a securities transaction.

Authored By

Ann Began Furman

Related Practices

Life, Annuity, and Retirement Solutions
Financial Services Regulatory

Related Industries

Life, Annuity, and Retirement Solutions
Life, Annuity, and Retirement Solutions
Securities & Investment Companies

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside
sites.


https://www.carltonfields.com/team/f/ann-began-furman
https://www.carltonfields.com/services/life-annuity-and-retirement-solutions
https://www.carltonfields.com/services/financial-services-regulatory
https://www.carltonfields.com/services/insurance/life-annuity-and-retirement-solutions
https://www.carltonfields.com/services/life-annuity-and-retirement-solutions
https://www.carltonfields.com/services/securities




