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Second Circuit Finds Jurisdiction
Under ERISA to Decide Insurer's
Counterclaim for Overpaid Plan
Benefits

March 14, 2013

March 14, 2013 -- On March 13, 2013, the United States Court of Appeals for the Second Circuit
decided Thurber v. Aetna Life Insurance Company, et al, and aligned itself with the First and Third
Circuits in holding that the defendant insurer’s counterclaim for return of overpaid benefits was an
equitable claim for restitution, falling within the scope of ERISA’s jurisdiction. Sharon Thurbur was a
participant in her employer’s ERISA disability benefits plan, which was insured and administered by
Aetna Life Insurance Company. After a car accident, Thurbur was approved for short-term disability
benefits. When those benefits ended, Thurbur applied for long-term disability benefits. In her
application, she informed Aetna that she had received no-fault insurance payments while on short-
term disability. Under the plan, Aetna was entitled, but not required, to reduce benefits in the
amount of other income received, including no fault insurance payments. Aetna denied Thurbur’s
long-term disability claim, finding the medical documentation did not demonstrate she was unable to
perform her job functions. After an administrative appeal sustained the denial, she filed a lawsuit
challenging the denial in the United States District Court for the Western District of New York. Aetna
asserted a counterclaim for equitable restitution of the overpaid short term benefits in the amount
of the no fault payments she received while on short-term disability ($7,213.92). The district court
granted summary judgment to Aetna on Thurbur’s denial of benefits claim, but found that Aetna’s
counterclaim was legal, rather than equitable in nature, and it therefore lacked jurisdiction under
ERISA to hear that claim. Thurbur appealed the entry of summary judgment on her benefits denial
claim, and Aetna cross-appealed the dismissal of its counterclaim. The Second Circuit upheld the
entry of summary judgment on Thurbur’s benefits denial claim, finding that Aetna’s decision was not
arbitrary and capricious. It then turned to dismissal of Aetna’s counterclaim. The court noted that
what constitutes "appropriate equitable relief" under 29 U.S.C. § 1132(a)(3) "continues to perplex
courts despite efforts by the Supreme Court during the past decade to shed some light in the
matter." These efforts were Sereboff v. Mid Atl. Med. Servs., Inc.(2006) and Great-West Life &
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Annuity Ins. Co. v. Knudson (2002). The Second Circuit analyzed these cases and found that Aetna’s
counterclaim was equitable in nature because it sought specific funds in a specific amount, as
authorized by the plan, that had been entrusted to Thurber and had been in her possession and
control. In so holding, the court recognized the existence of a circuit split on the issue, aligning itself
with decisions by the First and Third Circuits, and against one by the Ninth Circuit. The Ninth Circuit,
in Bilyeu v. Morgan Stanley Long term Disability Plan (2012), held that a similar counterclaim was not
equitable in nature because the money being sought was not the actual third party payment, but
rather the plan’s overpayment in that amount. The Bilyeu court also held that where, as in Thurbur’s
case, the overpayment has dissipated (i.e., the third party payment was spent), the claim is not
equitable in nature. The Second Circuit disagreed with the Ninth Circuit, finding that Aetna had an
equitable lien in the overpayment, which overcame these formalities. The Second Circuit noted that
the distinction between legal and equitable claims is often fine, and "[i]n close cases, our inclination
is to favor judicial efficiency by allowing ERISA insurers to bring responsive claims in ongoing federal
actions...." As such, the court reversed the dismissal of Aetna’s counterclaim and directed the
district court to enter judgment in favor of Aetna on that claim. The jurisdictional issue is ripe for
resolution by the Supreme Court. Insurers’ ability to counterclaim for benefits overpayments in
benefits litigation is valuable leverage, and the Second Circuit’s holding is good news for insurers
litigating disputes in that circuit.

Authored By

James M. Sconzo

Jonathan Sterling

Related Practices

Labor & Employment
ERISA Employee Benefit Plan Litigation

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be


https://www.carltonfields.com/team/s/james-m-sconzo
https://www.carltonfields.com/team/s/jonathan-sterling
https://www.carltonfields.com/services/labor-employment
https://www.carltonfields.com/services/insurance/life-annuity-and-retirement-litigation/erisa-employee-benefit-plan-litigation

given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside
sites.



