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INTRODUCTION

he security of an individual’s rights

against arbitrary intrusion by the
police is basic to a free society.! Nev-
ertheless, it is a sobering reality that in
the State of Florida, forcible extraction
of bodily samples from individuals ar-
rested for DUI is becoming more com-
mon, in place of breath or urine tests.
This practice has been approved by the
United States Supreme Court, in a ruling
allowing the police to obtain warrantless
and involuntary blood samples from a

defendant charged with DUI without
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violating the Fourth or Fifth Amend-
ments.” The only restrictions the Court
has placed on the police in such circum-
stances is a showing of probable cause
and safe medical extraction.?
Individual States are authorized to
adopt higher standards than those re-
quired by the federal constitution. The
Florida legislature has enacted tougher
standards on involuntary bodily intru-
sions, by imposing a requirement upon
individuals arrested for DUI to give
samples of their breath, urine, or blood
without consent.” By means of Floridas
Implied Consent Law, the legislature
has chosen to extend greater protection
to Florida citizens and impose higher
standards on police conduct when ob-
taining bodily samples in DUIT cases
than is provided for in the United States
Constitution.® Florida’s Implied Consent

Law proscribes the circumstances when
blood can be forcibly extracted. This
article provides a brief overview of those
clrcumstances.

Flovida Statutes, $316.1933(1)(a),
authorizges forcible extraction when
a driver has caused the death or
serious bodily injury.

Florida’s Implied Consent Law nar-
rowly defines the circumstances in which
blood may be withdrawn in place of a
breath or urine test without the driver’s
expressed consent. Where a law enforce-
ment officer has probable cause to believe
that a driver under the influence has
caused the death or serious bodily injury
of a human being, a blood sample may
be compelled.” Serious bodily injury is
defined by statute as “an injury to any
person, including the driver, which con-



sists of a physical condition that creates a
substantial risk of death, serious personal
disfigurement, or protracted loss or im-
pairment of the function of any bodily
member or organ.”®

There is no bright-line rule or specific
set of facts that establishes when injuries
are serious enough to trigger application
of the statute. The question ultimately
must be determined by the judge based
on the facts presented. Consider for
example, State v. Schreiber® where the
Fourth District Court of Appeal held
that a police officer lacked authority to
forcibly extract the driver’s blood, where
the only injury resulting from the driver’s
accident were two fractured ankles. Ad-
ditionally, in another Fourth District
Court of Appeal case, the court held
that a broken leg which resulted in five
percent permanent impairment did not
constitute serious bodily injury of a hu-
man being enough to justify the officer’s
actions under this statute.! On the other
hand, other courts have found sufficient
facts to warrant application of the statute
where individuals have demonstrated
only the possibility of serious internal in-
juries.!! Without proving serious injury,
an involuntary blood withdrawal would
be impermissible under the statute.

Florida Statutes, §316.1932(1)(c)
authorizes forcible extraction when
(1) there is reasonable cause to
believe the person was DUIL;

(2) the person appears for
treatment at a hospital, clinic, or
other medical facility; and (3) the
administration of a breath or urine
test is impractical or impossible.

A law enforcement officer is per-
mitted to compel an involuntary blood
test is if (1) there is reasonable cause to
believe the person was DUI; (2) the per-
son appears for treatment at a hospital,
clinic, or other medical facility,’* and;
(3) the administration of a breath or
urine test is impractical or impossible."?
Under this statute, a driver is deemed to
have consented to a blood withdrawal
by appearing for medical treatment.'
Likewise, the statute authorizes a forc-
ible blood draw if medical treatment is

required, even if the driver is incapable
of refusing treatment.'

However, the State’s ability to forc-
ibly extract blood under this section is
not absolute. “[i]f the person is ‘capable
of refusal,’ ... the statute does not provide
for the forcible taking of a blood sample
but, instead, gives the person the option
to refuse the blood withdrawal, although
certain consequences are imposed for the
refusal.”*® The consequences for refusing
a blood withdrawal are similar to those
that are provided for refusing to give
a breath or urine sample for testing."”
In most instances, public policy favors
hospitalizing individuals, which will
make a breath or urine test impracticable
and thereby trigger application of the
statute.'®

Law enforcement officers should
defer to trained medical personnel on the
scene of an accident when determining
the practicality or possibility of obtaining
a breath test, where the driver does not
appear to have visible signs of injuries."”
For example, in Swate v. Renwick, the
defendant struck a cement barrier in
the middle of the road. Apparently, the
defendant lost control of the vehicle and
drove into a ditch, with the car com-
ing to rest in a vertical position.?® The
defendant was extremely disoriented
and could not stand up without the as-
sistance of two people, and urinated and
defecated on himself.?! However, the de-
fendant did not display any visible signs
of serious physical injuries.”* Although
the defendant indicated to law enforce-
ment officers that he was not injured, the
paramedic at the scene of the accident
“believed that the behavior could have
been the result of an internal injury or a
metabolic condition and therefore sug-
gested that the defendant be taken to a
medical facility.”?® Accordingly, the de-
fendant was transported to the hospital
to receive medical treatment.*® Because
obtaining a breath sample at that time
was impractical or impossible, a blood
sample was taken in order to determine
the defendant’s blood alcohol content.?
The defendant sought to suppress the
blood test arguing that because he did
not need to go to the hospital, and that

obtaining a breath test was practical
and possible.” The Renwick court held
that “[i]n investigations where there is a
potential injury, great deference must be
accorded to the trained medical person-
nel on scene in determining the practi-
cality of obtaining a breath test.”” In its
reasoning, the court stated that

[t]he law enforcement officers should
respect the judgment of the medical pro-
fessionals because the health and safety
of a Defendant must always take pre-
cedence over securing evidence for the
purposes of obtaining a conviction. In
such situations as this, where it is a close
call as to whether the Defendant should
be transported to a medical facility or a
DUI facility, public policy demands that
we err on the side of caution. 7o do oth-
erwise would necessarily put police officers
in the position of second-guessing trained
medical personnel. If the officer in this
case had rejected the advice of the medical
professional, this Court would most likely
believe that the officer was willing to jeop-
ardize the bealth of the Defendant in order
to obtain a breath sample.®

Similarly, in State v. Galliano,” the
defendant was involved in a single car
accident and was treated by a paramedic
for a bloody nose. The paramedic recom-
mended that the defendant be taken to
the hospital to determine if he had inter-
nal injuries.® As a result, a blood test was
conducted rather than a breath test.*! At
the suppression hearing, the issue before
the court was whether the administration
of a breath test was impractical or im-
possible.”? The court held that a breath
test was impractical and impossible and
therefore denied the defendant’s motion
to suppress. The court stated that:

[i]t is incumbent on the police

officer who has observed signs of

injury to make prompt medi-

cal attention available to the

defendant and to follow the

medical recommendations of

the paramedics on the scene. To

do otherwise would subject law

enforcement officers to potential

negligence litigation. This is

precisely what was done in the

instant case. If the defendant had
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been taken to an alcobol testing
center for the purpose of adminis-
tering a breath test or urine test,
the officer would have been contra-
vening the recommendation of the
paramedic. Thus, this court finds
that it was impractical or impos-
sible to administer a breath or
urine test.*

Thus, under this statute an involun-
tary blood withdrawal may be authorized
if a driver seeks medical treatment. Bur,
the police must also have probable cause
to believe the driver was driving under the
influence and that a breath or urine test
was impracticable. These elements can
only be satisfied by the facts presented in
each struation. It is, however, imperative
that the police defer to the opinions of
trained medical professionals. In the end,
greater importance is emphasized on the
driver’s health and safety, rather than the
need to acquire evidence.

If a driver voluntarily consents

to a blood withdrawal, the
restrictions of the Implied Consent
statutes can be waived.

A person arrested for DUI may, apart
from the exceptions noted in the implied
consent statutes, volunteer or otherwise
freely consent to give a blood sample for
chemical testing purposes.* Therefore,
blood results may be admissible even
if the State does not have authority to
forcibly extract a defendant’s blood,
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if the State can prove by a preponder-
ance of the evidence that the defendant
voluntarily and knowingly consented
to the blood withdrawal.?* When mak-
ing this determination, the court must
look at the totality of the circumstances
to determine whether consent was
freely given.*® However, in circumstances
where consent has followed illegal po-
lice activity the defendant’s consent is
presumptively invalid and the police
must make an affirmative showing of
voluntary consent.”’

In Chu v State, the defendant was
involved in a one-car accident in which
her car overturned.®® Paramedics and
law enforcement officers reported to the
scene.” The defendant was not injured,
and therefore did not receive any medi-
cal treatment.”’ Based on the defendant’s
lack of coherency and because she
smelled of alcohol, the law enforcement
officer requested her to submit to a
blood test at the scene.*! The defendant’s
implied consent was read to her and the
law enforcement officer obtained written
consent from the defendant for the blood
test.*? The defendant moved to suppress
the blood test.”® At the suppression hear-
ing, the law enforcement officer “testified
that the reason he opted for a blood test
instead of a breathalyzer test was for the
fact that the paramedics were already
there and he thought that it would be
the most accurate and quickest way to
test the defendant.”#

The Chu court stated that there are
some instances where law enforcement
officers could request a defendant to sub-
mit to a blood test, even if the defendant
did not fall within the two narrow cir-
cumstances of sections 316.1932(1){c)
and 316.1933(1).* In its reasoning, the
court stated that

[wle think it is clear that the

legislature intended and provided
for the use of breath and urine

tests, except under the circum-

stances described in sections
316.1932(1)(c) and 316.1933(1)
and that the legislature did not
intend to authorize a law enforce-
ment officer to request a blood
when the conditions described

in these statutes do not exist.
However, we also recognize that
circumstances may occur where it
is more convenient for a person to
submit to a blood test rather than
a breath or urine test. Under such
civcumistances we see 1o reason

1o exclude a voluntary blood test
provided the person has been fully
informed that the implied consent
law requires submission only to a
breath or urine test and that the
blood test is offered as an alterna-
tive. The key to admissibility is
that the consent must be know-
ingly and voluntarily made and
not as the result of acquiescence
to lawful authoricy.*

Thus, based on Chu and Slaney,
absent the narrow circumstances of sec-
tions 316.1932(1)(c) and 316.1933(1),
a law enforcement officer is permitted
to request that a defendant submit to a
blood draw, but only if the defendant
has been fully informed that the implied
consent law requires submission only to
a breath or urine test and that the blood
test is offered as an alternative.

Additionally, it has been held that
where a defendant consents to a blood
withdrawal after being improperly ad-
vised that he will lose his/her driver’s li-
cense for failure to give such consent, the
ensuing consent is involuntary because
it was induced by a misrepresentation.’
Also, the mere acquiescence to lawful
authority is not a sufficient basis to de-
termine that a defendant “consented” ro
a blood test.”® In other words, tacitly or
passively agreeing to a blood test simply
because of lawful authority is not suf-
ficient. Instead, as stated in Chw, “[t]he
key to admissibility is that the consent
must be knowingly and voluntarily made
and not as the result of acquiescence to
lawful authority.” Likewise, the officer
is required to advise the defendant that
the law requires submission to only a
breath or urine test and that a blood
withdrawal is offered only as an alterna-
tive to a breath or urine test.”

Even though the legislature has af-
firmatively sought greater protection



for DUI defendants by adopting the
implied consent laws, the time honored
principle that individuals can consent
to waive their rights will apply to DUI
blood withdrawals. The police are how-
ever required to prove that consent was
freely and fully given.

CONCLUSION

Florida’s implied consent law seeks
to protect citizens from unreasonable
bodily intrusions by the police. In order
to accomplish this goal, the law has
delineated specific instances in which
the police can require forcible blood
draws in DUI cases in place of other less
intrusive means. However, as this article
suggests, the courts have interpreted the
constraints of the implied consent law
in different ways and with varying ap-
plication. This area of Florida law can
easily be described as murky, given the
lack of uniformity in judicial decisions.
Hopefully, this article has clarified some
of the murkiness. M
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