orlla.l As

BT R TR, !

: ,'T,Hls ISSUE

¢ i

Daubert 'Chal’lenges in White Collar Cases

N When Clients Pay in Cash — Be Careful!

: !«o Obtéin Evidence Abroad

b

WASHINGTON, DC / Sept. 27-28 /| NACDL 8 Georgetown University Law Center's ‘Defending the White Collar Case’ Seminar BROCHURE INsIDE
KEY WEST, FL / Oct. 17-20 / NACDL Falt Meeting & Seminar ‘Sailing Your Way to Victory at Trial’ BROCHURE INsIDE
LAS VEGAS, NV / Oct. 25-27 / NACDL & NCDD present the DWI Means Defend With Ingenuity® Seminar SEE PAGE 50



E National Association of Criminal Defense Lawyers 4

CIHAIMIP[IIOIN

COVER STORY

12

20

July 2007

6

Vol. XXXI No. é

Substantial
Assistance — The
Key to Freedom

By Mark P. Rankin and
Rachel R. May

Your 22-year-old client, a repeat (8
offender charged with selling "8
cocaine and possessing a firearm, g
faces a mandatory 25 years in prison. o Tdl
The federal prosecutor calls and makes an offer

ff he is willing to set up his cocaine supplier, your client could be out of
prison before his 40th birthday. His reaction:“When do | start?!”

This article addresses the basics regarding how to handle a case in
which your federal client is cooperating with law enforcement.
Cooperation in the federal system is subject to its own unique body of
law and procedures. Moreover, defense counsel’s skills of investigation
and advocacy are as important as ever.

Daubert Challenges to
Experts in Federal
Criminal Cases: An
Overlooked Defense

By Michael A. Morse and

Alexandra C. Gaugler

The criminal defense bar rarely
mounts serious Daubert challenges
to government experts in securi-
ties, antitrust, and healthcare fraud cases. The authors explain how a
Daubert challenge can: (1) provide crucial insight into the govern-
ment’s case; (2) expose weaknesses in the government’s theory; and
(3} lock in the testimony of the government’s witness.

48
51

52
53

Publisher Norman L. Reimer

Editor Quintin Chatman

Sales and Marketing James Bergmann
Art Director Catherine Zlomek

Senior Graphics Designer James Moy
Editor Emeritus Richard Bing

1150 18th Street, NW, Suite 950, Washington, DC 20036

The Champion welcomnes articles for publication. Please contact
champmag@aol.com for more information.

55

59

Ensure justice and due process for persons accused of crime.
Foster the integrity, independence and expertise of the criminal defense profession.

62

Promote the proper and fair administration of criminal justice.

From the President
Looking Back, Moving Ahead
By Martin S. Pinales

Letters to the Editor

Affiliate News
By Gerald Lippert

NACDL News

% SENTENCING GUIDELINES STILL ADVISORY

% VA. INDIGENT DEFENSE SYSTEM GRADES IMPROVERD
+» PasseNGERS CAN CHALLENGE BoGus TRAFFIC STOPS

By Jack King

Inside NACDL

Stalwarts in Defense of Liberty
By Norman L. Reimer

Book Reviews

% FLAKE — THE TRIAL OF A Cop
8y Hugh Anthony Levine
Reviewed by Ephraim Margolin

% THE DeviL'S ADVOCATES — GREATEST CLOSING
ARGUMENTS IN CRIMINAL LAW
By Michael S. Lief & H. Mitchell Caldwell
Reviewed by Thomas F. Liotti

New Members

Verbatim
Chaplains of the Common Good
By Joseph E.Lowery

NACDL Staff Directory

Reviews in Review
+ JUROR CONCURRENCE

+« CORPORATE CRIME

By Ellen S. Podgor

Practice Points

Criminal Complaints: Procedure in
Detention and Preliminary Hearings
By Jeff Mueller

State Legislative
Affairs Update

By Scott Ehlers

Classified Advertisements



Substantial Assistance —
The Key to Freedom

Representing a Cooperating
Defendant in Federal Court

our new client, Danny, has been charged with what

is, in the eyes of the Justice Department and

Congress, one of the most heinous of crimes, for
which he faces a mandatory minimum of 25 years in
prison. Terrorism? Nope. Carjacking? Nah. Murder?! Not
quite. He’s been charged with selling 5 kilograms of pow-
der cocaine to an undercover DEA agent. Where normal-
ly he would face a minimum 10-year stay in federal
prison, a prior felony drug conviction (for which he
served probation) doubles that — and since he had an
unloaded gun in his pocket at the time, he faces 5 years
of consecutive time.' Danny, a 22-year-old kid who has
never spent so much as a day in county jail, now faces the
prospect of tasting freedom again when he is his father’s
age. He is petrified and desperate.

As always, you have explored every avenue of
defense. Unfortunately, the drug sale is on crystal-clear
videotape — as is Danny’s voluntary, post-Miranda con-
fession. The prior conviction is valid, so the enhanced
sentence is another unfortunate reality. A jury trial
would do little more than walk this kid through the

prison gate. Yet, even a guilty plea will result in a 25-year
sentence.

While daydreaming about the prospect of doing
trusts and estates work in Key West, your desk phone
snaps you back to reality. It’s the federal prosecutor with
an offer — if Danny will set up his cocaine supplier, the
government will drop the firearm charge and may ask
the sentencing court to impose a significantly reduced
sentence. Rather than face a mandatory 25 years, Danny
could be out of prison before his 40th birthday.

As you are obligated to do, you inform your client of
the prosecutor’s offer.* Danny’s reaction: “When do I
start?!” With that, you now represent a snitch in federal
court.

This article addresses the basics regarding how to
handle a case in which your federal client is cooperating
with law enforcement. Cooperation in the federal system
Is subject to its own unique body of law and procedures.
Moreover, defense counsel’s skills of investigation and
advocacy are as important as ever. Many of the topics
herein would warrant their own in-depth article; we
have attempted to provide a detailed summary of the
many issues at play.

Pre-Sentence Cooperation: USSG
§ 5K1.1 and 18 U.S.C. § 3553(e)

United States Sentencing Guidelines |hereinafter
“USSG”} § 5K1.1 and 18 U.S.C. § 3553(c) govern pre-
sentence substantial assistance in exchange for sentence
reduction. USSG § 5K1.1 governs downward departures
from a Guidelines sentence in return for providing sub-
stantial assistance to the government.’ Pursuant to 18
U.S.C. § 3553(e), a court, upon government motion, is

BY MARK P. RANKIN AND RACHEL R. MAY
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permitted to sentence below the other-
wise applicable mandatory minimum
sentences.*

USSG § 5K1.1 was promulgated
pursuant to 28 U.S.C. § 994(n), whereby
Congress directed that the Sentencing
Commission:

assure that the guidelines
reflect the general appropriate-
ness of imposing a lower sen-
tence than would otherwise be
imposed, including a sentence
that is lower than that estab-
lished by a statute as a mini-
mum sentence, to take into
account a defendant’s substan-
tial assistance in the investiga-
tion or prosecution of another
person who has committed an
offense.’

As such, USSG § 5KI1.1 provides
that the court may depart downward
from a guideline sentence “upon motion
of the government.” To determine how
much credit to give to a defendant for
his cooperation, the court may then con-
sider, amongst other things, the follow-
ing five factors:

+ The court’s evaluation of the signifi-
cance and usefulness of the defen-
dant’s assistance, taking into consider-
ation the government’s evaluation of
the assistance rendered;

« The truthfulness, completeness, and
reliability of any information or testi-
mony provided by the defendant;

«» The nature and extent of the defen-
dant’s assistance;

« Any injury suffered, or any danger or
risk of injury to the defendant or his
family resulting from his assistance;
and

*» The timeliness of the defendant’s
assistance.’

At sentencing, counsel should be
ready to specifically address each of
these factors, as well as any other factors
related to the client’s substantial assis-
tance, in order to get the maximum
reduction for the client.

In Danny’s situation, a § 5K1.1
motion alone would not do him much
good, as it does not give the court
authority to go below a mandatory min-
imum.® Rather, pursuant to 18 US.C. §
3553(e), “the government must in some
way indicate its desire or consent that the
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court depart below the statutory mini-
mum before the court may do so.”® After
the § 3553(e) motion, the court may look
to a § 5K1.1 motion, and its accompany-
ing factors, to guide it in determining just
how far to go below the statutory mini-
mum." Under § 3553(e), there is no limit
as to how far the court may depart, so
long as that departure is “reasonable”
under 18 US.C. § 3742(e)."

The Line Starts
Back There...

By filing motions pursuant to USSG
§ 5K1.1 and 18 U.S.C. § 3553(e), the gov-
ernment empowers the district court to
reduce the defendant’s sentence below
both a statutory minimum and the
Guidelines range (see above). This begs
the question: From what starting point
may the district court depart for purposes
of rewarding the defendant’s cooperation?
Where a mandatory minimum exceeds
the otherwise applicable Guidelines
range, this is a particularly important
question. For example, where the statute
requires a sentence of at least 120
months in prison, but the Guidelines
would otherwise call for a range of 70-87
months, from which of these two points
can the court ratchet down the sentence?

Unfortunately, the court must begin
its § 5K1.1 analysis from the statutory
mandatory minimum sentence. In United
States v. Head, the Eleventh Circuit held
that the mandatory minimum sentence,
and not the otherwise applicable
Guidelines range, constitutes the correct
starting point for a § 5K1.1 departure.”
The Head court explained that “the
Guidelines do not contemplate a down-
ward departure for substantial assistance
until after the court applies Section
5G1.1(b), which establishes that the
applicable guidelines sentence shall be the
mandatory  minimum  sentence.”"
Moreover, the Guidelines make clear that
Parts H and K of Chapter 5 are the final
steps in calculating the correct Guidelines
range." As such, the mandatory mini-
mum is the staring point.”* Every circuit
to address the question has held similar-
ly.'* The same rule applies where a defen-
dant is charged with a federal crime that
calls for a mandatory minimum consecu-
tive sentence (such as Danny’s original
charge pursuant to § 924(c)).”

This analysis actually makes sense in
light of 18 U.S.C. § 3553(f), the so-called
Safety Valve provision of the Guidelines,
which specifically provides that, for those
defendants who qualify, “the court shall
impose a sentence pursuant to [the]
guidelines ... without regard to any statu-

tory minimum sentence”"® By contrast, §
5K1.1 merely grants a district court
“[1]imited authority to impose a sentence
below a statutory minimum.””” Two cir-
cuits have cited this difference as evi-
dence that Congress intended a § 5K1.1
departure to start from the mandatory
minimum sentence.” Note, however, that
the opposite is therefore also true —
where the mandatory maximum sen-
tence is lower than the Guidelines range,
any § 5K1.1 departure is calculated from
the lower, maximum term.” For exam-
ple, where the statutory maximum is 60
months, but the Guidelines range is 70-
87 months, a departure would begin
from the 60-month sentence.

Despite recent Supreme Court sen-
tencing jurisprudence, things have likely
not changed. In United States v.
Strobele,® the defendant argued that,
after Booker, the district court had dis-
cretion to deduct cooperation credit
from a point below the mandatory min-
imum sentence. The Eleventh Circuit,
relying upon its Head decision, rejected
this argument, holding that “the district
court remains obligated correctly to cal-
culate the Guidelines range pursuant to
18 U.S.C. § 3553(f)(1)® Recently, the
Eleventh Circuit strictly enforced this
mandate. In United States v. Madden,*
the district court departed downward
pursuant to § 5K1.1, stating that it “had
been looking more from what the
Guidelines level would have been absent
the statutory minimum sentence.””
Unimpressed with the district court’s
generosity, the Eleventh Circuit reversed,
again citing Head* Nevertheless, it is
worth pointing out to the sentencing
court where the Guidelines range is sig-
nificantly lower than the applicable
departure starting point, for it may sub-
tly influence the degree of departure.

Government Refusal to
File § 5K1.1 Motion

Your client’s assistance to law
enforcement may have been incredibly
“substantial,” but that's no guarantee
that the government will actually file a §
5K1.1 motion. What can be done where
the government has refused, despite
your client’s substantial cooperation, to
seek a reduction in sentence?
Unfortunately, in federal court the reme-
dies are very limited because the prose-
cutor’s discretion is almost unfettered.

“[A] prosecutor’s discretion when
exercising [power to file a § 5KI.1
motion] is subject to constitutional lim-
itations that district courts can
enforce.”” In Wade, the Supreme Court
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set forth a two-step process for evaluat-
ing a prosecutor’s decision not to filea §
5K1.1 motion in light of the constitu-
tional constraints applicable to all pros-
ecutorial decisions. The district court
should grant a remedy where it finds the
refusal: (1) was based upon an unconsti-
tutional motive; or (2) “was not ration-
ally related to any legitimate government
end.”® That is the good news.

The bad news is that very few
motives are considered unconstitution-
al. Obviously, a prosecutor’s decision
cannot be based upon the defendant’s
age, sex, or race.” Thankfully, such
unconstitutional motives will rarely sur-
face. It is more likely that the govern-
ment will refuse to file the § 5KI.1
motion because your client has dared to
exercise his Sixth Amendment right to a
jury trial. For example, a client may suc-
cessfully cooperate with law enforce-
ment shortly after his arrest or indict-
ment, but later go to trial and be con-
victed. In such cases, the government
will often refuse to file a departure
motion, despite the defendant’s clear
“substantial assistance.” Such an exercise
of its discretion essentially punishes the
defendant for exercising his right to a
jury trial, which is plainly unconstitu-
tional.” Counsel should file a motion to
compel the government to file the
motion and request an evidentiary hear-
ing. Where the defendant can make a
“substantial showing” that the govern-
ment’s refusal to file the motion was
based upon an unconstitutional motive,
he or she is entitled to an evidentiary
hearing.”

Moreover, Wade permits relief
where the government’s refusal to file
the motion does not satisfy rational basis
review.”? As such, counsel should argue
that the government has no rational
basis on which to overlook the defen-
dant’s clear and documented “substan-
tial assistance.” By filing a motion to
compel, counsel can force the govern-
ment to articulate its reasoning in refus-
ing to file the § 5K1.1 motion. Chances
are, the government will struggle to
articulate a legitimate excuse.

Even where you have secured a writ-
ten plea agreement that contemplates
cooperation, forcing the government to
file the departure motion is an uphill
battle. Generally, where “a defendant has
entered into a plea agreement expressly
requiring the government to make a §
5K1.1 motion, a district court has broad
powers to enforce the terms of the plea
contract.”* However, most federal plea
agreements contain language that makes
filing a § 5K1.1 motion in the sole dis-
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cretion of the prosecutor. These agree-
ments basically say that “if defendant
provides substantial assistance, the gov-
ernment promises to think about filing a
motion for departure.” There’s not much
to hang your hat on there. Some plea
agreements even ask the defendant to
waive any later claim that the exercise of
the prosecutor’s discretion was unlawful.
In any event, it is rare that the govern-
ment will expressly promise to file a
motion. Furthermore, only a few circuits
have held that plea agreements are con-
tracts that carry an implied covenant of
good faith, such that the government
may simply refuse to file the motion
because it has decided not to do so.*
Other federal appeals courts have reject-
ed a good faith requirement.”

After Booker,ls a
Government Motion
Still Required?

There is no question that a govern-
ment motion is still required before a
court may depart downward in calculat-
ing the advisory Guidelines range.* It is
equally clear post-Booker that a govern-
ment motion is still needed to secure a
traditional downward departure pur-
suant to § 5K1.1.” However, the adviso-
ry Guidelines range is but one of the
many factors to be considered pursuant
to 18 U.S.C. § 3553(a). The question is
therefore whether -— with or without a
government motion — a defendant’s
cooperation may warrant a downward
variance.’® Almost two years after Booker
(supposedly) changed dramatically the
landscape of federal sentencing, the
answer to this question is still unclear.
Nevertheless, counsel should always cite
a client’s cooperation as relevant to the
sentencing analysis, whether or not the
government files a motion.

This issue has been rarely litigated,
in part because defense counsel have
largely advocated only the losing argu-
ment that Booker obviated the need for a
government motion under USSG §
5K1.1 and 18 U.S.C. § 3553(e). As such,
only one circuit has squarely addressed
the question of whether a downward
variance for substantial assistance
requires a government motion. The
Tenth Circuit came close to considering
the question, but a ringing cell phone
conspired to prevent appellate review.”
In any event, there is support in the
post-Booker case law and within §
3553(a) to warrant a downward variance
without a government motion.

The one federal appellate court that
has directly addressed this issue held

favorably for defendants. In Unire
States v. Fernandez, the Second Circui
held that, after Booker, “a sentencin
judge may take ‘non-5K cooperatior
into account when considering the
3553(a) factors.”® The district court i
Fernandez had, in the absence of a gov
ernment motion, evaluated the defen
dant’s cooperation, particularly “whe
light it may shed on the character of th
defendant.”*

No matter whether your circuit ha
held that a § 5K1.1 motion is unneces
sary for a downward variance, a defen
dant’s cooperation is clearly relevant t
at least two of the § 3553(a) factor:
First, cooperation sheds light upon th
“history and characteristics of the defen
dant”¢ Although the district court i
Fernandez did not cite to a specific
3553(a) section to which the defendant
“non-5K cooperation” was relevant,
made clear that it was pertinent to th
“character of the defendant”* Thi
makes sense, as a defendant’s willingnes
to cooperate with the government in th
investigation and prosecution of othei
certainly does reflect upon his or he
“character”

Second, a defendant’s cooperation
undoubtedly relevant to “the need t
avoid unwarranted sentencing disparitic
among defendants with similar recorc
who have been found guilty of simile
conduct”* If Danny cooperates and dot
not receive a downward departure ¢
downward variance in return, he is, witt
out reason, treated disparately from sim
larly situated defendants who do in fa
receive a benefit for their cooperatiol
Where such a disparity may be great,
district court may even be required to var
downward in light of a defendant’s coog
eration.” The Sentencing Commissio
itself has recognized that “substanti
assistance departures contribute the grea
est amount to variation in sentences,” wit
rates varying widely among the feder.
districts.* Counsel must convince the ser
tencing court that other defendants, wh
cooperate to the extent of this defendan
are getting § 5K1.1 motions and creatir
an unwarranted sentencing disparity th:
should — perhaps must — be remedie
in light of § 3553(a)(6).

In sum, it is more than arguab
that, after Booker, the government n
longer holds the only set of keys to a ser
tence reduction based upon substanti
assistance. Rather, with respect to pr
sentencing cooperation, the distri
court now has discretion to consider
defendant’s cooperation as part of its
3553(a) analysis. Defense counsel shoul
therefore make the argument where tt
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government refuses to file a motion for
downward departure under the advisory
Guidelines system.

Practical Considerations
of USSG § 5K1.1 and
18 U.S.C.§ 3553(e)

Danny has agreed to cooperate in
hopes of earning a substantial assistance
departure. What now?

First, get it in writing. There are
always unattractive considerations about
signing plea agreements. However, as
discussed above, the scope of review in
the appellate court is dependent on
whether there is a plea agreement.
Without a plea agreement, your only
appellate hope will be a failure to file for
unconstitutional purposes.

In order to later advocate your
client’s case at sentencing, you will need
to know all that happened. Since you can-
not rely upon the assistant U.S. attorney
or the agent to fully inform you about
your client’s cooperation, you must rely
on your client. Therefore, instruct your
client to keep a detailed daily diary of his
or her cooperation. At a minimum, he or
she should write down all dates, times,
locations, and individuals. In particular, it
is important that the client document
every conversation with a government
agent, noting to the extent possible every-
thing that was said by both sides. This
diary will become a key tool in preparing
your sentencing memorandum, and help
you prepare for argument at sentencing.

For argument’s sake, let’s assume
that Danny’s assistance results in the
prosecution of his cocaine supplier. The
government agrees to make the appro-
priate § 5K1.1 and § 3553(e) motions.
However, you are far from done. Now
you must convince the judge that your
client should be adequately compensat-
ed, through a reduction of time, for his
service to the U.S. government.

Prior to the hearing, file a sentenc-
ing memorandum discussing each of the
§ 5K1.1 factors, as well as any other
assistance-related factors.” Attach
exhibits. One sure-fire way to get the
court’s attention, if applicable, is to tell
the story of the person whom your client
assisted in bringing to prosecution.
Attach that person’s mug shots and
arrest history. If the person is known to
be dangerous, emphasize the risk that
your client took in order to assist the
government.

Occasionally, the assistant U.S.
attorney will file the motion, yet claim
that the defendants did not earn a signif-
icant reduction. When you know this to
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be an unfair characterization, subpoena
the government agent that worked with
your client to testify at the sentencing
hearing. Have the agent describe for the
court the extent of your client’s cooper-
ation, the importance of the targets, etc.
Use your client’s diary and ask specific
questions from it.

Documentation is also important in
order to demonstrate the extent of your
client’s cooperation in the event of a

There have been
horrific stories
about the families
of defendants being
murdered in
retribution for
assistance the
defendants
provided to the
government. Try to
keep your client’s
cooperation out of
the public domain.

government appeal.®® Circuit courts have
scrutinized the extent of a district court’s
§ 5K1.1 departure and reversed where
the evidence did not support the extent
of reduction.” It is therefore necessary to
make a good record for appellate review.

Snitches Get Stitches®®

The hip hop community has vented
its frustration regarding cooperating
defendants, seemingly advocating vio-
lent ends for snitches.”” Additionally,
Web sites such as www.whosarat.com
publish the names, pictures, and loca-
tions of informants, and “Stop
Snitchin’” t-shirts have all but become a
trend.* It is impossible to work in feder-
al criminal law and avoid hearing horrif-
ic stories about a cooperator or a coop-
erator’s family being threatened or even

harmed in retribution for assistance
provided to law enforcement. As such,
the potential danger to your client and
your client’s family must be carefully
considered.

There are several ways to keep a
client’s cooperation out of the public
domain. Initially, request that the prose-
cutor file all related pleadings under seal.
This includes the plea agreement, the §
5K1.1 motion, the § 3553(e) motion,
and any other cooperation-related fil-
ings. Do not be afraid to remind him or
her. Prosecutors are human, and thus
make mistakes. Such an accident, how-
ever, could have dire consequences.

Similarly, ensure that you file your
pleadings, such as the sentencing memo-
randum and exhibits, under seal.
Additionally, file a motion under seal for
an in camera sentencing hearing.
Outline for the judge the danger that
your client faces. Needless to say, this
should also demonstrate your client’s
commitment to cooperating with the
government,

Safety Valve — A Reduction
Without “Substantial
Assistance”

A defendant need not necessari-
ly assist in the prosecution of others
in order to gain a sentence reduction
in exchange for basic cooperation.
The so-called “safety valve” statute and
coinciding provision of the Guidelines
provide that a defendant charged with
a drug offense may get a reduced sen-
tence below the mandatory minimum
term, provided he or she meets certain
criteria.”* Pursuant to 18 U.S.C. §
3553(f)(1)-(5), a drug defendant is eli-
gible for a sentence below the manda-
tory minimum if: (1) the defendant has
no more than 1 criminal history point;
(2) the defendant did not commit a
violent act, threaten violence, or pos-
sess a weapon during the offense; (3)
the offense did not result in death or
serious injury; (4) the defendant was
not an organizer or leader of others;
and, most important to our topic, (5)
“not later than the time of the sentenc-
ing hearing, the defendant has truth-
fully provided to the government all
information and evidence the defen-
dant has concerning the offense or
offenses that were part of the same
course of conduct or of a common
scheme or plan.”* The Guidelines cod-
ify these conditions,” and provide for
an additional 2 offense level reduction
where the defendant qualifies.*

Again, one could write an entire
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article on the nuts and bolts of the safe-
ty valve. But there are a few important
points relating to cooperation that are
worth discussing here. Most important-
ly, the defendant need not proactively
cooperate against others, rather he must
merely provide an account of his own
involvement and knowledge of this
offense, and any offenses that were part
of the same scheme.” However, in pro-
viding an account of his or her involve-
ment, “the district court can hold [the
defendant] accountable for revealing the
identities and participation of others
involved in the offense if it could reason-
ably be expected he would have such
information.”*®

1t is also important to note that a
government motion is not required, and
the defendant bears the burden of prov-
ing that he is eligible for the safety
valve.® Thus, the final arbiter of
whether the defendant provided a com-
plete and honest accounting of his
offense is the court, not the prosecutor®
(although the government is entitled to
make a recommendation on this
point).* Finally, the time limit is very
favorable to the defense. The statute
only requires the defendant to provide
information no later than the time of
sentencing.® As such, a defendant may
even provide information on the day of
sentencing to be eligible.” A defendant
may also provide the required informa-
tion through a letter from defense coun-
sel to the government, though he or she
must be extra careful to provide full and
accurate information.* From the gov-
ernment’s point of view, the informa-
tion provided need not even be new
information.*®

The point is this: Your federal client
accused of a narcotics offense can earn
time off through minimal, rather than
substantial, cooperation. The client can
simply provide the government with an
accounting of what he or she knows
about the present offense and its partic-
ipants. Best of all, your client can gain
this relief even over the government’s
objection.

Post-Sentence Cooperation:
Federal Rule of Criminal
Procedure 35(b)

Our poor soul Danny, who was only
embarking on his journey to a life of
crime, is unable to render substantial
assistance prior to his sentencing. As it
was obligated to do, the court sentenced
him to serve 25 years in federal prison. Is
all hope lost? No! Pursuant to Rule 35(b)
of the Federal Rules of Criminal
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Procedure, the court may reduce
Danny’s sentence for his cooperation,
even after he has been sentenced.* Even
better, the court may thereby re-sentence
Danny below the  mandatory
minimum.? This could be Danny’s last
chance at living amongst society in his
30s. As such, counsel must be familiar
with the unique mechanics and time
constraints of Rule 35(b).

First, not surprisingly, the govern-
ment must move the court to reduce
the sentence pursuant to Rule 35(b).®
Second, timing is important. If the
government files a Rule 35(b) motion
within one year of sentencing,” the
standard is the same as pre-sentencing
cooperation.” The court may reduce
the defendant’s sentence if he assisted
the government in investigating or
prosecuting another person.”
However, if the government does not
move the court within a year, the situ-
ation becomes slightly more compli-
cated. After one year, the court may
only reduce the defendant’s sentence
if: (1) the defendant did not know the
information for one year or more after
the sentencing;? (2) the defendant
gave the information to the govern-
ment within one year, but the govern-
ment did not find the information
useful until more than one year had
passed;” or, (3) the defendant had use-
ful information within one year, but its
usefulness “could not reasonably have
been anticipated by the defendant” for
over a year, and the defendant prompt-
ly gave the government the informa-
tion once he realized that it was use-
ful.”

Third and importantly, in deter-
mining whether the client’s post-sen-
tence assistance was substantial, the
court may also take pre-sentence assis-
tance into consideration.” Therefore, be
prepared with all of the facts and cir-
cumstances of the client’s cooperation,
or attempts at cooperation, both before
and after sentencing.

Finally, counsel should be aware
that the extent of reduction for your
client’s substantial assistance under Rule
35(b) is unreviewable on appeal every-
where except in the First Circuit. The
majority of courts of appeal have held
that there is no appellate jurisdiction,
pursuant to 18 US.C. § 3742, over the
district court’s discretionary sentence.”
The First Circuit, however, has held the
district court gives a concluding order
over a Rule 35(b) motion; it does not
render a sentence.” Hence, the circuit
court has jurisdiction pursuant to 28
US.C.§ 12917

Practical Considerations
of Rule 35(b)

When your client is earning a Rule
35(b) motion rather than a § 5KI.1
motion, there is again the opportunity
to advocate your client’s case. Just as
you would with a § 5K1.1 motion, you
need to ensure that, prior to reducing
the client’s sentence, the district court is
fully aware of the extent to which the
client provided “substantial assistance.”
Such advocacy is particularly important
in the Rule 35(b) context because, as
noted above, the extent of the district
court’s reduction is unreviewable on
appeal.

It sounds simple, but this can actu-
ally be a tricky proposition as a defen-
dant may or may not be entitled to an
evidentiary hearing on a Rule 35
motion. Some courts do not require a
hearing, even upon the defendant’s
request.* In other jurisdictions it can be
an abuse of discretion to refuse an evi-
dentiary hearing.”" Because this issue is
unsettled, always request a hearing on
the government’s Rule 35 motion. Even
where an evidentiary hearing is unneces-
sary, counsel should seize the opportuni-
ty to proffer the extent to which the
client cooperated.

Many district courts nevertheless
will not hold a new sentencing hearing
to entertain a Rule 35 motion, but will
rather simply grant the motion and
enter a new judgment. Some particular-
ly efficient district courts will even grant
the government’s motion and reduce the
defendant’s sentence before you get ¢
chance to file a persuasive response (anc
thereby potentially convince the court tc
grant a larger reduction than requestec
by the government). One federal judge
in our district (we’ll call him Judge
Impatient) is famous for granting Ruls
35 motions and issuing new judgment:
literally within minutes of the govern
ment’s filing.

It is therefore important to knov
the judges in your district. Will they con
duct a hearing? If not, will they at leas
wait for a responsive pleading befor
granting the Rule 35(b) motion? If you
judge will typically consider a responsiv
pleading, file one just as you would in:
§ 5KI1.1 setting. If your judge is th
hyper-efficient type, get ahead of th
government and file under seal
“Response to Anticipated Rule 35(b
Motion.” In your anticipatory response
explain to the court that you expect th
government to soon file a Rule 35(b
motion for a four-level reduction, the:
advocate and document why your clier
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deserves more. Such motions have
worked wonders in making Judge
Impatient aware of the full extent of our
clients’ “substantial assistance.”

Thinking Creatively:
Third-Party Cooperation
and Cooperation With
Third Parties

If all else fails, find out from your
client if a close friend or family member
could provide substantial assistance to
the government on his behalf as a “sur-
rogate.” In the case of United States v.
Doe, the district court found that “in
certain limited circumstances,” a defen-
dant could benefit from a government
motion for a reduced sentence based
upon another person’s substantial assis-
tance.” Doe was sentenced to a manda-
tory minimum sentence of 120 months
for an importation of heroin charge.”
While incarcerated, he enlisted the help
of his son to gather details on another
heroin distributor.® Doe’s son was suc-
cessful and the other heroin distributor
was prosecuted.” The government, in
turn, filed a Rule 35(b) motion to reduce
Doe’s sentence.”

In its order, the district court
expressed great concern over the poten-
tial for abuse in ever allowing a surro-
gate to provide substantial assistance.”
However, after debating the pros and
cons, the court decided that surrogate
assistance would trigger USSG § 5K1.1
and Rule 35(b) when: “(1) the defendant
plays some role in instigating, request-
ing, providing, or directing the assis-
tance; (2) the government would not
have received the assistance but for the
defendant’s participation; (3) the assis-
tance is rendered gratuitously; and (4)
the court finds that no other circum-
stances weigh against rewarding the
assistance.™ The court found that Doe
met those criteria.”

Since Doe, four other district courts
have examined third-party coopera-
tion.” In only one case, United States v.
Scott, did a court object to it for public
policy reasons.” The Scott court was dis-
turbed by the FBI’s belief that the third-
party surrogate had been forced by gang
members to cooperate for the benefit of
other incarcerated gang members.”
However, the court did not seem to
reject the idea of third-party assistance
outright, finding that the motion was
simply inappropriate “in this case.”*

Another fairly rare possibility, but a
creative solution, is to see whether your
client can assist a third party, and receive
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a downward departure based upon
USSG § 5K2.0.* In United States v.
Truman, the defendant stole several
thousand pharmaceutical tablets from a
laboratory where he worked.* Following
his arrest, the defendant demonstrated
how he had stolen the tablets and
described the lax laboratory security.”
As a result, the laboratory upgraded its
security.® At his sentencing, Truman
moved for a downward departure on
account of his cooperation with the lab-
oratory, rather than the government,
and pursuant to USSG § 5K2.0, rather
than USSG § 5K1.1.” The district court
denied the motion on the basis that only
the government could make a motion
for a downward departure.'® However,
the Sixth Circuit remanded, holding that
such a motion did not require govern-
ment action.'”

Conclusion

Representing a cooperating defen-
dant in federal court presents many
issues that could, in and of themselves,
be analyzed more thoroughly. This arti-
cle presents only a general overview of
the practical and theoretical framework
of the difficult, but quite arguably neces-
sary, world of cooperation. In sum,
defense counsel must understand the
law and procedure of federal substantial
assistance departures and variances, and
be prepared to effectively advocate for
the greatest sentence reduction possible.
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