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United States District Court, 
D. Maryland. 

VICTOR STANLEY, INC., Plaintiff, 
v. 

CREATIVE PIPE, INC., et al., Defendant. 
 

Civil Action No. MJG-06-2662. 
May 29, 2008. 

 
Background: Plaintiff filed motion seeking ruling 

that five categories of electronically stored documents 

produced by defendants were not exempt from dis-

covery because they were within protection of attor-

ney-client privilege and work-product doctrine. 
 
Holding: The District Court, Paul W. Grimm, United 

States Magistrate Judge, held that any attorney-client 

privilege or work product protected status had been 

waived for 165 documents that had been stored elec-

tronically and voluntarily produced pursuant to doc-

ument request. 
  
Motion granted. 

 
West Headnotes 

 
[1] Federal Civil Procedure 170A 1604(2) 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1604 Work Product Privilege; 

Trial Preparation Materials 
                          170Ak1604(2) k. Waiver. Most Cited 

Cases  
     (Formerly 170Ak1600(5)) 
 
 Privileged Communications and Confidentiality 

311H 168 
 
311H Privileged Communications and Confidentiality 

      311HIII Attorney-Client Privilege 
            311Hk168 k. Waiver of Privilege. Most Cited 

Cases  
     (Formerly 410k219(3)) 
 

Any attorney-client privilege or work product 

protected status had been waived for 165 documents 

that had been stored electronically and voluntarily 

produced pursuant to document request, where there 

had been awareness of danger of such inadvertent 

production and request for court-approved non-waiver 

agreement had been voluntarily abandoned, keyword 

search that had been performed on text-searchable 

electronically stored information had not been rea-

sonable, disclosures were substantive including nu-

merous communications with counsel, disclosure had 

been discovered by opponent, and there was no over-

riding interest in justice that would have provided 

excuse from such consequences. Fed.Rules 

Civ.Proc.Rules 26(b)(5), 34, 28 U.S.C.A. 
 
[2] Federal Civil Procedure 170A 1604(2) 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1604 Work Product Privilege; 

Trial Preparation Materials 
                          170Ak1604(2) k. Waiver. Most Cited 

Cases  
     (Formerly 170Ak1600(5)) 
 
 Privileged Communications and Confidentiality 

311H 168 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk168 k. Waiver of Privilege. Most Cited 

Cases  
     (Formerly 410k219(3)) 
 

A court must balance the following factors to 

determine whether inadvertent production of attor-

ney-client or work-product privileged materials 

waives the privilege under the intermediate test: (1) 
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the reasonableness of the precautions taken to prevent 

inadvertent disclosure; (2) the number of inadvertent 

disclosures; (3) the extent of the disclosures; (4) any 

delay in measures taken to rectify the disclosure; and 

(5) overriding interests in justice. Fed.Rules 

Civ.Proc.Rule 26(b)(5), 28 U.S.C.A. 
 
[3] Privileged Communications and Confidential-

ity 311H 173 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk171 Evidence 
                311Hk173 k. Presumptions and Burden of 

Proof. Most Cited Cases  
     (Formerly 410k222) 
 

Party asserting attorney-client privilege bore 

burden of proving that its conduct was reasonable, for 

purposes of assessing whether it waived attor-

ney-client privilege by producing documents to op-

ponent. Fed.Rules Civ.Proc.Rule 26(b)(5), 28 

U.S.C.A. 
 
[4] Federal Civil Procedure 170A 1604(2) 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)3 Particular Subject Matters 
                      170Ak1604 Work Product Privilege; 

Trial Preparation Materials 
                          170Ak1604(2) k. Waiver. Most Cited 

Cases  
     (Formerly 170Ak1600(5)) 
 
 Privileged Communications and Confidentiality 

311H 168 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk168 k. Waiver of Privilege. Most Cited 

Cases  
     (Formerly 410k219(3)) 
 

Compliance with the Sedona Conference Best 

Practices for use of search and information retrieval is 

relevant to the determination of whether the method 

chosen in searching electronically stored information 

was reasonable and reliable, and thus whether the 

attorney-client privilege or work-product protection 

was waived, in a jurisdiction that has adopted the 

intermediate test for assessing privilege waiver based 

on inadvertent production. Fed.Rules Civ.Proc.Rule 

26(b)(5), 28 U.S.C.A. 
 
[5] Privileged Communications and Confidential-

ity 311H 102 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk102 k. Elements in General; Definition. 

Most Cited Cases  
     (Formerly 410k198(1)) 
 

In order for the court to determine whether the 

attorney-client privilege was properly asserted re-

garding a particular document, the court must make 

the following fact determinations: (1) the asserted 

holder of the privilege is or sought to become a client; 

(2) the person to whom the communication was made 

(a) is a member of the bar of a court, or his subordinate 

and (b) in connection with this communication is 

acting as a lawyer; (3) the communication relates to a 

fact of which the attorney was informed (a) by his 

client (b) without the presence of strangers (c) for the 

purpose of securing primarily either (i) an opinion on 

law or (ii) legal services or (iii) assistance in some 

legal proceeding, and not (d) for the purpose of 

committing a crime or tort; and (4) the privilege has 

been (a) claimed and (b) not waived by the client. 

Fed.Rules Civ.Proc.Rule 26(b)(5), 28 U.S.C.A. 
 
[6] Federal Civil Procedure 170A 1623 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)4 Proceedings 
                      170Ak1623 k. Determination of Motion. 

Most Cited Cases  
 
Privileged Communications and Confidentiality 

311H 178 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
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                311Hk178 k. In Camera Review. Most Cited 

Cases  
     (Formerly 410k223) 
 

A court should never be required to undertake in 

camera review on a claim of attorney-client privi-

lege/work-product protection unless the parties have 

first properly asserted privilege/protection, then pro-

vided sufficient factual information to justify the pri-

vilege/protection claimed for each document, and, 

finally, met and conferred in a good faith effort to 

resolve any disputes without court intervention. 

Fed.Rules Civ.Proc.Rule 26(b)(5), 28 U.S.C.A. 
 
[7] Federal Civil Procedure 170A 1558.1 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)1 In General 
                      170Ak1558 Objections and Grounds for 

Refusal 
                          170Ak1558.1 k. In General. Most 

Cited Cases  
 
Privileged Communications and Confidentiality 

311H 22 
 
311H Privileged Communications and Confidentiality 
      311HI In General 
            311Hk22 k. Privilege Logs. Most Cited Cases  
     (Formerly 410k222) 
 

Insuring that a claim of attorney-client privilege 

or work-product protection is properly asserted in the 

first instance and maintained thereafter requires the 

party asserting privilege/protection to do so with par-

ticularity for each document, or category of docu-

ments, for which privilege/protection is claimed; at 

this first stage, it is sufficient to meet the initial burden 

by a properly prepared privilege log. Fed.Rules 

Civ.Proc.Rule 26(b)(5), 28 U.S.C.A. 
 
[8] Federal Civil Procedure 170A 1604(1) 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 

                170AX(E)3 Particular Subject Matters 
                      170Ak1604 Work Product Privilege; 

Trial Preparation Materials 
                          170Ak1604(1) k. In General. Most 

Cited Cases  
     (Formerly 170Ak1600(3)) 
 
 Privileged Communications and Confidentiality 

311H 22 
 
311H Privileged Communications and Confidentiality 
      311HI In General 
            311Hk22 k. Privilege Logs. Most Cited Cases  
     (Formerly 410k222) 
 
 Privileged Communications and Confidentiality 

311H 173 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk171 Evidence 
                311Hk173 k. Presumptions and Burden of 

Proof. Most Cited Cases  
     (Formerly 410k222) 
 

If a party requesting discovery challenges the 

sufficiency of the assertion of attorney-client privilege 

or work-product protection, the asserting party may no 

longer rest on the privilege log, but bears the burden of 

establishing an evidentiary basis by affidavit, deposi-

tion transcript, or other evidence for each element of 

each privilege/protection claimed for each document 

or category of document, and a failure to do so war-

rants a ruling that the documents must be produced 

because of the failure of the asserting party to meet its 

burden. Fed.Rules Civ.Proc.Rule 26(b)(5), 28 

U.S.C.A. 
 
[9] Federal Civil Procedure 170A 1623 
 
170A Federal Civil Procedure 
      170AX Depositions and Discovery 
            170AX(E) Discovery and Production of 

Documents and Other Tangible Things 
                170AX(E)4 Proceedings 
                      170Ak1623 k. Determination of Motion. 

Most Cited Cases  
 
Privileged Communications and Confidentiality 

311H 176 
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311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk175 Determination 
                311Hk176 k. In General. Most Cited Cases  
     (Formerly 410k223) 
 
 Privileged Communications and Confidentiality 

311H 178 
 
311H Privileged Communications and Confidentiality 
      311HIII Attorney-Client Privilege 
            311Hk175 Determination 
                311Hk178 k. In Camera Review. Most Cited 

Cases  
     (Formerly 410k223) 
 

After a challenge to the sufficiency of the asser-

tion of attorney-client privilege/work-product protec-

tion, if the asserting party bears its burden of estab-

lishing an evidentiary basis for each element of each 

privilege/protection claimed for each document or 

category of document, and the requesting party still 

contests the assertion of privilege/protection, then the 

dispute is ready to submit to the court, which, after 

looking at the evidentiary support offered by the as-

serting party, can either rule on the merits of the claim 

or order that the disputed documents be produced for 

in camera inspection. Fed.Rules Civ.Proc.Rule 

26(b)(5), 28 U.S.C.A. 
 
*253 Randell C. Ogg, Bode and Grenier LLP, Robert 

Benjamin Wolinsky, Hogan and Hartson LLP, 

Washington, DC, for Plaintiff. 
 
James A. Rothschild, Anderson, Coe and King LLP, 

Baltimore, MD, Frear Stephen Schmid, Frear Stephen 

Schmid Attorney at Law, San Francisco, CA, Jeffrey 

M. Orenstein, Goren, Wolff and Orenstein LlC, 

Rockville, MD, Joshua J Kaufman, Venable LLP, 

Washington, DC, for Defendants. 
 

MEMORANDUM AND ORDER 
PAUL W. GRIMM, United States Magistrate Judge. 

[1] The plaintiff, Victor Stanley, Inc. (“VSI” or 

“Plaintiff”) filed a motion seeking a ruling that five 

categories of electronically stored documents pro-

duced by defendants Creative Pipe, Inc. (“CPI”) and 

Mark and Stephanie Pappas (“M. Pappas”, “S. Pap-

pas” or “The Pappasses”) (collectively, “Defendants”) 

in October, 2007, are not exempt from discovery be-

cause they are within the protection of the attor-

ney-client privilege and work-product doctrine, as 

claimed by the Defendants. VSI argues that the elec-

tronic records at issue, which total 165 documents, are 

not privileged because their production by Defendants 

occurred under circumstances that waived any privi-

lege or protected status. Alternatively, as for a subset 

of nine email communications from M. Pappas to a 

computer forensics expert Defendants retained to 

assist them with producing electronically stored in-

formation (“ESI”), VSI contends that the attor-

ney-client privilege is inapplicable, and with regard to 

another two email communications (one draft, the 

other actually sent) from M. Pappas to one of his 

attorneys, VSI contends that they are neither privi-

leged nor protected. Finally, as for two email com-

munications from M. Pappas to two of his attorneys, 

VSI argues that they are beyond the scope of the at-

torney-client privilege because they fall within the 

crime/fraud/tort exception. Defendants acknowledge 

that they produced all 165 electronic documents at 

issue to VSI during Rule 34 discovery, but argue that 

the production was inadvertent, and therefore that 

privilege/protection has not been waived. As to the 

various email communications, Defendants argue that 

they are within the scope of the attorney-client privi-

lege and work-product protection, and that the 

crime/fraud/tort exception is not applicable. The mo-

tion has been fully briefed, Paper Nos. 212, 221, 225, 

and 230, and I find that a hearing is not necessary. 

Local Rules of the United States District Court for the 

District of Maryland, Rule 105.6. For the reasons that 

follow, I find that all 165 electronic documents are 

beyond the scope of the attorney-client privilege and 

work-product protection because assuming, arguendo, 

that they qualified as privileged/protected in the *254 

first instance,
FN1

 and assuming further that Defendants 

properly complied with their obligation to particular-

ize any claims of privilege/protection imposed by 

Fed.R.Civ.P. 26(b)(5), Local Rules of the United 

States District Court for the District of Maryland, 

Appendix B, Discovery Guideline 9.c (“Discovery 

Guideline”), and the orders of this court detailing how 

such assertions must be demonstrated once they were 

challenged by VSI,
FN2

 the privilege/protection was 

waived by the voluntary production of the documents 

to VSI by Defendants. 
 

FN1. The 165 documents were produced to 

me for review in camera. Having done so, it 

is apparent that many do not qualify as at-
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torney-client privileged or work-product 

protected. For example, the following doc-

uments were asserted to be privileged or 

protected, yet the court's in camera review 

discloses that these assertions are without 

merit: Doc. No. 18 (discovery request from 

Plaintiff to Defendant); Doc. Nos. 28, 32 

(email between employee of Creative Pipe to 

M. Pappas, not discussing any materials that 

legitimately could be characterized as con-

fidential); Doc. Nos. 24, 60 (email from 

Plaintiff's attorney to Defendants' attorney); 

Doc. Nos. 56, 61-65 (email between M. 

Pappas and G. Turner, Defendants' ESI ex-

pert, regarding payment); Doc. Nos. 105, 

111, 130-133, 148-149, 151-158 (pictures of 

products, such as benches, trash can); Doc. 

No. 143 (page from invoice M. Pappas from 

attorney, no confidential information con-

tained). It should be noted that the Defen-

dants' failure to comply with the court's order 

of December 28, 2007, Paper No. 194, re-

garding how to handle assertion of privi-

lege/protection claims resulted in an absence 

from the record of the factual basis to support 

their claims. 
 

FN2. This court informed Defendants that 

they had the burden of providing an eviden-

tiary basis to establish each element of the 

attorney-client privilege and work-product 

protection for each document at issue. Letter 

Order, Dec. 28, 2007, Paper No. 194. Not-

withstanding, Defendants failed to do so, 

relying instead on the privilege logs that they 

provided to VSI, which did little more than 

briefly identify and describe each document 

and identify the basis for the refusal to pro-

duce it. As will be explained in this memo-

randum and order, when a party refuses to 

produce documents during discovery on the 

basis that they are privileged or protected, it 

has a duty to particularize that claim. 

Fed.R.Civ.P. 26(b)(5), Discovery Guideline 

9.c; Caruso v. Coleman Co., CIV. A. No. 

93-CV-6733, 1995 WL 384602, at *1, 

(E.D.Pa. June 22, 1995); Bowne of New York 

City v. AmBase Corp., 150 F.R.D. 465, 474 

(S.D.N.Y.1993); In re Pfohl Bros. Landfill 

Litig., 175 F.R.D. 13, 20 (W.D.N.Y.1997); 

United States v. Kovel, 296 F.2d 918, 923 (2d 

Cir.1961). While a privilege log that com-

plies with Discovery Guideline 9.c is an ac-

ceptable way to do so initially, once the 

claims of privilege/protection have been 

challenged by the requesting party, the pro-

ducing party must then establish an eviden-

tiary basis to support the privilege/protection 

claim. Failure to do so results in a forfeiture 

of the privilege/protection claimed. Bowne, 

150 F.R.D. at 474 (holding that if the party 

claiming privilege fails to provide sufficient 

detail to demonstrate all legal requirements 

to make out the privilege, the claim must be 

rejected); Fox v. California Sierra Fin. 

Servs., 120 F.R.D. 520, 524 (N.D.Cal.1988) 

(finding that a party claiming privilege as 

basis for withholding discovery must prop-

erly identify each document and the basis for 

the privilege claimed); In re Pfohl Bros., 175 

F.R.D. at 20 (holding “[m]ere conclusory or 

ipse dixit assertions of privilege” fail to sa-

tisfy the burden of demonstrating the appli-

cability of a privilege). 
 

Background Facts 
The following facts are not subject to dispute. The 

Defendants' first Rule 34 response was a “paper pro-

duction,” not ESI, made in May 2007. Pl.'s Supp'l 

Mem. 3, Paper No. 221. Plaintiff objected to its suffi-

ciency, and following a hearing, the court ordered the 

parties' computer forensic experts to meet and confer 

in an effort to identify a joint protocol to search and 

retrieve relevant ESI responsive to Plaintiff's Rule 34 

requests. Id. This was done and the joint protocol 

prepared. Pl.'s Supp'l Mem. Ex. 9, Paper No. 221. The 

protocol contained detailed search and information 

retrieval instructions, including nearly five pages of 

keyword/phrase search terms. It is noteworthy that 

these search terms were aimed at locating responsive 

ESI, rather than identifying privileged or 

work-product protected documents within the popu-

lation of responsive ESI. After the protocol was used 

to retrieve responsive ESI, Defendants reviewed it to 

locate documents that were beyond the scope of dis-

covery because of privilege or work-product protec-

tion. Counsel for Defendants had previously notified 

the court on March 29, 2007, that individualized pri-

vilege review of the responsive documents “would 

delay production unnecessarily and cause undue ex-

pense.” Pl.'s Letter of Mar. 29, 2007, Paper No. 79. To 

address this concern, Defendants gave their computer 

forensics expert a list of keywords to be used *255 to 

search and retrieve privileged and protected docu-
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ments from the population of documents that were to 

be produced to Plaintiff. Id. However, Defendants' 

counsel also acknowledged the possibility of inad-

vertent disclosure of privileged/protected documents, 

given the volume of documents that were to be pro-

duced, and requested that the court approve a “claw-

back agreement” fashioned to address the concerns 

noted by this court in Hopson v. Mayor of Baltimore, 

232 F.R.D. 228 (D.Md.2005).
FN3

 In response, the 

court held a telephone conference to discuss the pro-

posed clawback agreement, and thereafter issued a 

letter order requesting additional briefing by the par-

ties “regarding the burdens associated with conducting 

a privileged [sic] review of the information to be 

produced in the time frame required by [the] discovery 

[schedule] in this case.” Letter Order, Apr. 24, 2007, 

Paper No. 92. However, on April 27, 2007, Defen-

dants' counsel notified the court that because Judge 

Garbis recently had extended the discovery deadline 

by four months, Defendants would be able to conduct 

a document-by-document privilege review, thereby 

making a clawback agreement unnecessary. Defs.' 

Letter of Apr. 27, 2007, Paper No. 93. Accordingly, 

Defendants abandoned their efforts to obtain a claw-

back agreement and committed to undertaking an 

individualized document review. 
 

FN3. In Hopson, this court discussed the 

dangers inherent in using non-waiver 

agreements, such as “clawback” or 

“quick-peek” agreements, and noted that re-

liance on them could nonetheless result in a 

determination that privilege and 

work-product protection had been waived, 

notwithstanding the agreement, given the 

current state of the substantive law regarding 

privilege waiver. Hopson, 232 F.R.D. at 

236-38. The court further identified a process 

that could be employed within the boundaries 

of existing privilege waiver law that would 

significantly improve the likelihood of 

avoiding privilege waiver. The court noted: 
 

[I]t is essential to the success of this ap-

proach in avoiding waiver that the pro-

duction of inadvertently produced privi-

leged electronic data must be at the com-

pulsion of the court, rather than solely by 

the voluntary act of the producing party, 

and that the procedures agreed to by the 

parties and ordered by the court demon-

strate that reasonable measures were taken 

to protect against waiver of privilege and 

work product protection. 
 

 Id. at 240. Defendants' counsel were 

aware of the requirements of Hopson. Pl.'s 

Letter of Mar. 29, 2007, Paper No. 79. The 

court's request for additional briefing re-

garding the burdens associated with con-

ducting privilege review within the time 

allotted for Defendants to produce the ESI 

to Plaintiff was aimed at developing a 

factual record that would permit a Hopson 

compliant non-waiver agreement to be 

approved by the court. 
 

Following their privilege review, Defendants 

made their ESI production to Plaintiff in September 

2007. Pl.'s Supp'l Mem. 5, Paper No. 221. It is note-

worthy that by the time of this production, Defendants 

had discharged their local attorneys, Messrs. Mohr 

and Ludwig from Meyer, Klipper & Mohr, and 

brought in new counsel.
FN4 

 
FN4. It also is worth noting that Defendants' 

current counsel, James Rothschild, of An-

derson Coe and King LLP, and Joshua 

Kaufman, of Venable LLP entered their ap-

pearance after all the events that are relevant 

to resolving the pending dispute had taken 

place and are not responsible for any of the 

actions or inactions that contributed to the 

court's ruling. 
 

After receiving Defendants' ESI production in 

September, 2007, Plaintiff's counsel began their re-

view of the materials. They soon discovered docu-

ments that potentially were privileged or 

work-product protected and immediately segregated 

this information and notified counsel for Defendants 

of its production, following this same procedure each 

time they identified potentially privileged/protected 

information. Pl.'s Supp'l Mem. Exs. 11-15, Paper No. 

221. Defendants' Counsel, Mr. Schmid, responded by 

asserting that the production of any privileged or 

protected information had been inadvertent. Pl.'s 

Supp'l Mem. Ex. 17, Paper No. 221. Defendants also 

belatedly provided Plaintiff with a series of privilege 

logs, purportedly identifying the documents that had 

been withheld from production pursuant to 

Fed.R.Civ.P. 26(b)(5). Defs.' Opp'n Mem. Exs. 4, 6, 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&ReferencePositionType=S&SerialNum=2007764557&ReferencePosition=236
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=344&FindType=Y&ReferencePositionType=S&SerialNum=2007764557&ReferencePosition=236
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&FindType=Y&SerialNum=2007764557
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1004365&DocName=USFRCPR26&FindType=L


  
 

Page 7 

250 F.R.D. 251, 70 Fed.R.Serv.3d 1052 
(Cite as: 250 F.R.D. 251) 

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works. 

and 9, Paper No. 225. 
 

The parties disagree substantially in their cha-

racterization of how Defendants conducted their re-

view for privileged and protected documents before 

the ESI productions were made to Plaintiff. Defen-

dants contend that after the joint ESI search protocol 

was implemented and the responsive ESI identified, 

their computer forensics expert, Ms. Genevive*256 

Turner, “conducted a privilege search using approx-

imately seventy different keyword search terms ... 

[that] had been decided upon previously by Mr. Pap-

pas, his former attorney, Christopher Mohr, and 

another attorney, F. Stephen Schmid.... All documents 

which were returned during the keyword search were 

segregated and provided to one of Mr. Pappas' attor-

neys, John G. Monkman, Jr. for the first phase of the 

pre-production privilege review.” Defs.' Opp'n Mem. 

4, Ex. 1 (Pappas Aff.) and Ex. 3 (Monkman Aff.), 

Paper No. 225. This characterization, however, is 

somewhat misleading. In actuality, after the joint 

retrieval protocol had been executed, Ms. Turner de-

termined that there were some ESI files (4.9 giga-

bytes) that were in text-searchable format and others 

(33.7 gigabytes) that were not. Defs.' Opp'n Mem. Ex. 

2 (Turner Aff. ¶ . 7), Paper No. 225. Turner conducted 

a search for privileged material on the text-searchable 

files using the seventy keywords developed by M. 

Pappas, Mohr and Schmid. As to the non-

text-searchable files, she produced them to Monkman 

for manual privilege review. Turner Aff. ¶ ¶ 6-7. 

Monkman reviewed each of the files identified as 

privileged/protected by Turner based on her keyword 

searches. Monkman Aff. ¶ 7. Additionally, Monkman 

and M. Pappas teamed up to begin doing a 

“page-by-page” manual privilege review of the non-

text-searchable ESI files. Id. at ¶ 8. According to 

Monkman: “[t]he second phase of review consisted of 

page-by-page review of ... [the non text-searchable 

ESI files], which was undertaken by Mr. Pappas and 

me. However, due to the compressed schedule and 

time constraints in reviewing these tens of thousands 

of documents within the time permitted, this review 

was undertaken by reviewing the page titles of the 

documents. Documents whose page titles indicated 

that the privilege might be applicable were reviewed 

in their entirety by Mr. Pappas or me. This was the 

only way for us to complete the unwieldy review of 

these documents within the time permitted”. Id. 
 

The foregoing affidavits create the impression 

that the keyword search Turner conducted on the 

text-searchable ESI files, using the seventy keywords 

developed by M. Pappas and his attorneys, success-

fully culled out the privileged/protected documents; 

and this status was confirmed by Monkman's review, 

and they were withheld from production. Further, the 

Defendants' characterization of the privilege review 

suggests that as to the non-text searchable files, Pap-

pas and Monkman did all that could be reasonably 

expected of them in the time allowed to make the ESI 

production, which was to review only the title page of 

the documents and not their entire content. From the 

affidavits Defendants provided, the court is left to 

infer that the text-searchable documents that were not 

flagged by the keyword search Turner conducted were 

produced to the Plaintiff, as well as the non-

text-searchable files that Monkman and M. Pappas 

determined were not privileged or protected based on 

their limited title-page review. This is because the 

Defendants fail to delineate exactly which documents 

were and were not provided to the Plaintiff, or where 

the 165 documents at issue were located within the 

ESI productions made to the Plaintiff. 
 

The implied conclusion that the court is invited to 

draw, from the limited information provided by the 

Defendants, is that the 165 documents that are the 

subject of the present motion were contained within 

the population of nontext-searchable ESI files that 

were produced by the Defendants to the Plaintiff, 

making their production inadvertent. However, this 

inference is not so easily drawn. 
 

First, the Defendants are regrettably vague in 

their description of the seventy keywords used for the 

text-searchable ESI privilege review, how they were 

developed, how the search was conducted, and what 

quality controls were employed to assess their relia-

bility and accuracy. While it is known that M. Pappas 

(a party) and Mohr and Schmid (attorneys) selected 

the keywords, nothing is known from the affidavits 

provided to the court regarding their qualifications for 

designing a search and information retrieval strategy 

that could be expected to produce an effective and 

reliable privilege review. As will be discussed, while it 

is universally acknowledged that keyword searches 

are useful tools for search and retrieval of ESI, all 

keyword searches are not *257 created equal; and 

there is a growing body of literature that highlights the 

risks associated with conducting an unreliable or in-

adequate keyword search or relying exclusively on 
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such searches for privilege review. Additionally, the 

Defendants do not assert that any sampling was done 

of the text searchable ESI files that were determined 

not to contain privileged information on the basis of 

the keyword search to see if the search results were 

reliable. Common sense suggests that even a properly 

designed and executed keyword search may prove to 

be over-inclusive or under-inclusive, resulting in the 

identification of documents as privileged which are 

not, and non-privileged which, in fact, are. The only 

prudent way to test the reliability of the keyword 

search is to perform some appropriate sampling of the 

documents determined to be privileged and those 

determined not to be in order to arrive at a comfort 

level that the categories are neither over-inclusive nor 

under-inclusive. There is no evidence on the record 

that the Defendants did so in this case. Rather, it ap-

pears from the information that they provided to the 

court that they simply turned over to the Plaintiff all 

the text-searchable ESI files that were identified by the 

keyword search Turner performed as non-privileged, 

as well as the non-text searchable files that Monkman 

and M. Pappas' limited title page search determined 

not to be privileged. 
 

The Plaintiff paints an entirely different picture of 

the Defendants' privilege review. VSI vigorously 

disputes Defendants' assertion that the text-searchable 

ESI received by Defendants' computer forensic expert, 

Turner, following the execution of the joint search and 

retrieval protocol was in a format that was difficult to 

search for privileged or protected materials. Plaintiff 

contends that it was able to do a keyword search of the 

text-searchable ESI produced by Defendants in about 

one hour using a “readily-available desktop search 

tool.” Pl.'s Reply Mem. 3 and Ex. 1 (Slaughenhoupt 

Aff. ¶ 6), Paper No. 230. VSI further contends that the 

nontext-searchable files that Monkman and M. Pappas 

reviewed by looking at the title pages consisted pri-

marily of image files, such as photographs, catalogs, 

and drawings, which are not likely to contain privi-

leged or protected information. Id. at ¶ 9. Most im-

portantly, however, the Plaintiff argues that the De-

fendants' complaint-that they could not effectively 

conduct a privilege review of the nontext-searchable 

files because there were so many of them-is a red 

herring because “the privileged materials [that are the 

subject of this motion] were all in text and thus were 

all searchable using standard text search tools. Con-

trary to Mr. Pappas' assertion, a majority of the .PDF 

files in the ESI were searchable using readily available 

search tools. The ESI contained 9008 .PDF files, the 

majority of which were searchable and the remaining 

could have been made searchable using readily 

available OCR software and/or the native OCR Text 

Recognition tool within Adobe Acrobat.” Id. at ¶ 8. 
 

Thus, according to the Plaintiff, the Defendants 

have waived any claim to attorney client privilege or 

work-product protection for the 165 documents at 

issue because they failed to take reasonable precau-

tions by performing a faulty privilege review of the 

text-searchable files and by failing to detect the 

presence of the 165 documents, which were then given 

to the Plaintiff as part of Defendants' ESI production. 

As will be seen, under either the Plaintiff's or Defen-

dants' version of the events, the Defendants have 

waived any privilege or protected status for the 165 

documents in question. 
 

Applicable Law 
As this court discussed in some detail in Hopson, 

232 F.R.D. at 235-38, courts have taken three different 

approaches when deciding whether the inadvertent 

production to an adversary of attorney client privi-

leged or work-product protected materials constitutes 

a waiver. Under the most lenient approach there is no 

waiver because there has not been a knowing and 

intentional relinquishment of the privilege/protection; 

under the most strict approach, there is a waiver be-

cause once disclosed, there can no longer be any ex-

pectation of confidentiality; and under the interme-

diate one, the court balances a number of factors to 

determine whether the producing party exercised 

reasonable care under the circumstances to prevent 

against disclosure of privileged and protected infor-

mation,*258 and if so, there is no waiver. Id. As also 

noted in Hopson, the Fourth Circuit Court of Appeals 

has yet to decide which approach it will follow, al-

though individual district courts within the circuit 

have adopted the intermediate balancing approach. Id. 

at 236 n. 18; see also Cont'l Cas. Co. v. Under Ar-

mour, Inc., 537 F.Supp.2d 761, 768 n. 3 (D.Md.2008). 

As Hopson pointed out, however, a careful reading of 

the Fourth Circuit's decisions regarding waiver of the 

attorney-client privilege, albeit in contexts not closely 

related to the facts of this case,
FN5

 suggest that it is 

more inclined to adopt the strict approach than the 

intermediate or lenient one. Hopson, 232 F.R.D. at 

236-37. Under the strict approach, there is no legiti-

mate doubt that Defendants' production of the 165 

asserted privileged/protected documents waived the 

attorney-client privilege and work-product protec-
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tion.
FN6

 Even under the intermediate test, however, the 

result *259 would be the same.
FN7 

 
FN5. None of the Fourth Circuit cases re-

viewed in Hopson examined privilege waiver 

in the context of a voluminous document 

production during discovery in a civil case, 

and none of them considered the extra chal-

lenges of preventing privilege waiver posed 

by handling voluminous production of ESI, 

which is a relatively new phenomenon. The 

advisory committee notes to recently 

amended Fed.R.Civ.P. 26(b)(5) acknowledge 

these challenges: 
 

The Committee [on the Rules of Practice 

and Procedure] has repeatedly been ad-

vised that the risk of privilege waiver and 

the work necessary to avoid it, add to the 

costs and delay of discovery. When the 

review is of electronically stored informa-

tion, the risk of waiver, and the time and 

effort required to avoid it, can increase 

substantially because of the volume of 

electronically stored information and the 

difficulty in ensuring that all information 

to be produced has in fact been reviewed. 
 

Fed.R.Civ.P. 26 advisory committee's 

note. Notwithstanding this recognition, 

however, the recently adopted rules of civil 

procedure relating to ESI do not effect any 

change in the substantive law of privilege 

waiver, as was discussed in some detail in 

Hopson, supra, because the Rules Enabl-

ing Act precludes creation or abrogation of 

any privilege by ordinary rule making. 

This is reserved for Congress. 28 U.S.C. § 

2074(b) (1988). Following the Hopson 

decision, however, the Advisory Commit-

tee on the Rules of Evidence conducted 

hearings on this issue and, following pub-

lic comment, proposed a new rule of evi-

dence: Rule 502. The Committee approved 

the proposed rule and the Judicial Confe-

rence then forwarded it to Congress where 

it was passed by the Senate as S. 2450. It is 

still pending in the House of Representa-

tives. If enacted by Congress, Proposed 

Federal Evidence Rule 502 would solve 

the problems Hopson discussed and pro-

tect against privilege waiver under cir-

cumstances similar to those presented in 

this case if the parties entered into a 

non-waiver agreement that meets the re-

quirements of the proposed rule, and the 

court, in turn, approved it. Until this hap-

pens, however, the procedures identified in 

Hopson are the only ones that provide a 

possible means of avoiding waiver in those 

jurisdictions that have not recognized the 

intermediate approach to waiver by inad-

vertent production (and, as noted, the De-

fendants initially sought to enter a 

non-waiver agreement such as discussed in 

Hopson, but then abandoned this effort). 

Should the issue of privilege waiver by 

inadvertent production of voluminous ESI 

be considered by the Fourth Circuit at 

some time in the future, it may be hoped 

that the court will be cognizant of the 

unique problems presented with regard to 

avoiding privilege waiver presented by 

ESI discovery, as well as the fact that the 

approval of Proposed Evidence Rule 502 

by the Committee on the Rules of Evi-

dence, as well as the Judicial Conference, 

recognizes a need to provide relief in this 

difficult area. The substantive law of pri-

vilege is not rigid and inflexible, Hopson, 

232 F.R.D. at 240(citing Jaffee v. Red-

mond, 518 U.S. 1, 8, 116 S.Ct. 1923, 135 

L.Ed.2d 337 (1996)), but is governed by 

principles of the common law as inter-

preted “by the courts of the United States 

in the light of reason and experience.” 

Fed.R.Evid. 501. Experience has now 

shown that ESI discovery presents unique, 

heretofore unrecognized, risks of waiver of 

privilege or work-product protection even 

when the party asserting the privilege or 

protection has exercised care not to waive 

it. The approval of Proposed Evidence 

Rule 502 by the Judicial Conference is a 

reasoned response to this new experience, 

but still pending in Congress. For those 

courts that have yet to decide which ap-

proach to follow regarding the inadvertent 

disclosure of privileged material during 

ESI discovery, the commentary to the 

proposed rule is worthy of consideration. 
 

FN6. As noted in Continental Casualty Co. v. 
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Under Armour, Inc., 537 F.Supp.2d 761 

(D.Md.2008), if documents qualify as both 

attorney-client privileged and work-product 

protected, separate analysis is required to 

determine whether inadvertent production 

constitutes waiver. However, the majority 

view is that disclosure of work-product ma-

terial in a manner that creates a substantial 

risk that an adversary will receive it waives 

the protection. Id. at 772-73 (citing Res-

tatement (Third) of the Law Governing 

Lawyers § 91 (2000)). In this case, Defen-

dants' voluntary, though inadvertent, pro-

duction of the 165 documents directly to 

counsel for the Plaintiff waived any 

work-product protection they may have had. 

Id. 
 

FN7. Citing dicta in Hopson, 232 F.R.D. at 

237 n. 27, Defendants argue that state privi-

lege waiver law controls the determination of 

whether the inadvertent production of privi-

leged ESI waived the privilege, at least as to 

the supplemental state law claims that have 

been pleaded by Plaintiff. Defs.' Opp'n Mem. 

10 n. 4, Paper No. 225. And, as they correctly 

note, the Maryland Court of Special Appeals 

has adopted the intermediate test in Elkton 

Care Center Associates, Ltd. Partnership v. 

Quality Care Management, 145 Md.App. 

532, 805 A.2d 1177 (2002). However, as this 

court more recently pointed out in Conti-

nental Casualty Co., 537 F.Supp.2d at 768 n. 

3, (citing cases), the majority of federal 

courts that have addressed the issue of what 

privilege law to apply in federal cases where 

both federal and state claims are pending, and 

where the law of privilege is different under 

federal law than it is under state law, have 

concluded that federal privilege law trumps 

state privilege law. If for no other reason than 

an appreciation of the shortness of life, a 

court ought not to be required to parse out 

competing outcomes under differing state 

and federal privilege law to apply to the same 

core facts presented in litigation that 

spawned both federal and state claims is a 

time consuming and challenging task. I agree 

that following the majority view is a better 

approach, and so adopt it in this decision. 

Consequently, federal privilege waiver law 

will apply to both the federal and state 

claims. 
 

[2] The intermediate test requires the court to 

balance the following factors to determine whether 

inadvertent production of attorney-client privileged 

materials waives the privilege: (1) the reasonableness 

of the precautions taken to prevent inadvertent dis-

closure; (2) the number of inadvertent disclosures; (3) 

the extent of the disclosures; (4) any delay in measures 

taken to rectify the disclosure; and (5) overriding 

interests in justice. McCafferty's, Inc., v. Bank of Glen 

Burnie, 179 F.R.D. 163, 167 (D.Md.1998) (citing 

cases). The first of these factors militates most 

strongly in favor of a finding that Defendants waived 

the privilege in this case. 
 

[3] Assuming that the Plaintiff's version of how 

Defendants conducted their privilege review is accu-

rate,
FN8

 the Defendants obtained the results of the 

agreed-upon ESI search protocol and ran a keyword 

search on the text-searchable files using approx-

imately seventy keywords selected by M. Pappas and 

two of his attorneys. Defendants, who bear the burden 

of proving that their conduct was reasonable for pur-

poses of assessing whether they waived attor-

ney-client privilege by producing the 165 documents 

to the Plaintiff, have failed to provide the court with 

information regarding: the keywords used; the ratio-

nale for their selection; the qualifications of M. Pappas 

and his attorneys to design an effective and reliable 

search and information retrieval method; whether the 

search was a simple keyword search, or a more so-

phisticated one, such as one employing Boolean 

proximity operators; 
FN9

 or whether they analyzed the 

results of the search to assess its reliability, appro-

priateness for the task, and *260 the quality of its 

implementation. While keyword searches have long 

been recognized as appropriate and helpful for ESI 

search and retrieval, there are well-known limitations 

and risks associated with them, and proper selection 

and implementation obviously involves technical, if 

not scientific knowledge. See, e.g., United States v. 

O'Keefe, 537 F.Supp.2d 14, 24 (D.D.C.2008) 

(“Whether search terms or „keywords' will yield the 

information sought is a complicated question involv-

ing the interplay, at least, of the sciences of computer 

technology, statistics and linguistics.... Given this 

complexity, for lawyers and judges to dare opine that a 

certain search term or terms would be more likely to 

produce information than the terms that were used is 

truly to go where angels fear to tread.”); Equity Ana-
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lytics, LLC v. Lundin, 248 F.R.D. 331, 333 

(D.D.C.2008), (“[D]etermining whether a particular 

search methodology, such as keywords, will or will 

not be effective certainly requires knowledge beyond 

the ken of a lay person (and a lay lawyer)....”); 
FN10

 

*261In re Seroquel Prods. Liab. Litig., 244 F.R.D. 

650, 660 n. 6, 662 (M.D.Fla.2007) (criticizing de-

fendant's use of keyword search in selecting ESI for 

production, noting the failure of the defendant to 

provide information “as to how it organized its search 

for relevant material, [or] what steps it took to assure 

reasonable completeness and quality control” and 

observing that “while key word searching is a recog-

nized method to winnow relevant documents from 

large repositories ... [c]ommon sense dictates that 

sampling and other quality assurance techniques must 

be employed to meet requirements of completeness.”); 

The Sedona Conference Best Practices Commentary 

on the Use of Search & Information Retrieval Me-

thods in E-Discovery, 8 Sedona Conf. J. 189, 194-95, 

201-02 (“[A]lthough basic keyword searching tech-

niques have been widely accepted both by courts and 

parties as sufficient to define the scope of their obli-

gation to perform a search for responsive documents, 

the experience of many litigators is that simple key-

word searching alone is inadequate in at least some 

discovery contexts. This is because simple keyword 

searches end up being both over- and under-inclusive 

in light of the inherent malleability and ambiguity of 

spoken and written English (as well as all other lan-

guages).”). Id. at 194-95. To address this known de-

ficiency, the Sedona Conference suggests as best 

practice points, inter alia: 
 

FN8. Which, on the record before me, the 

Defendants do not rebut. 
 

FN9. Keyword searching may be accom-

plished in many ways. The simplest way is to 

use a series of individual keywords. Using 

more advanced search techniques, such as 

Boolean proximity operators, can enhance 

the effectiveness of keyword searches. Boo-

lean proximity operators are derived from 

logical principles, named for mathematician 

George Boole, and focus on the relationships 

of a “set” of objects or ideas. Thus, combin-

ing a keyword with Boolean operators such 

as “OR,” “AND,” “NOT,” and using paren-

theses, proximity limitation instructions, 

phrase searching instructions, or truncation 

and stemming instructions to require a logi-

cal order to the execution of the search can 

enhance the accuracy and reliability of the 

search. The Sedona Conference Best Prac-

tices Commentary on the Use of Search & 

Information Retrieval Methods in 

E-Discovery, 8 Sedona Conf. J. (2007) at 

200, 202, 217-18 (“Sedona Conference Best 

Practices”); Information Inflation: Can the 

Legal System Adapt?, 13 Rich. J.L. & Tech. 

10 (2007) at *37-41 (as cited at www. wes-

tlaw. com). In addition to keyword searches, 

other search and information retrieval me-

thodologies include: probabilistic search 

models, including “Bayesian classifiers” 

(which searches by creating a formula based 

on values assigned to particular words based 

on their interrelationships, proximity, and 

frequency to establish a relevancy ranking 

that is applied to each document searched); 

“Fuzzy Search Models” (which attempt to 

refine a search beyond specific words, re-

cognizing that words can have multiple 

forms. By identifying the “core” for a word 

the fuzzy search can retrieve documents 

containing all forms of the target word); 

“Clustering” searches (searches of docu-

ments by grouping them by similarity of 

content, for example, the presence of a series 

of same or similar words that are found in 

multiple documents); and “Concept and Ca-

tegorization Tools” (search systems that rely 

on a thesaurus to capture documents which 

use alternative ways to express the same 

thought). See Sedona Conference Best Prac-

tices, supra, at 217-23. 
 

FN10. The O'Keefe and Equity Analytics 

opinions have raised the eyebrows of some 

commentators who have expressed the con-

cern that they “engraft [Fed.R.Evid.] 702 

(and [Fed.R.Evid. 104(a) into discovery ... 

[which, it is feared] would multiply the costs 

of discovery”, and, it is argued, this is a “path 

[that] is rife with unintended consequences”. 

See, e.g., Rule 702 and Discovery of Elec-

tronically Stored Information, 8 Digital 

Discovery & E-Evidence (BNA) No. 5, at p. 

3 (May 1, 2008). A careful reading of 

O'Keefe and Equity Analytics, however, 

should allay these concerns. In neither case 

did the court expressly hold that Fed.R.Evid. 
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702 and 104(a) were “engrafted” into the 

rules of discovery in civil proceedings (in-

deed, neither opinion even mentions Rule 

104(a)). Instead, Judge Facciola made the 

entirely self-evident observation that chal-

lenges to the sufficiency of keyword search 

methodology unavoidably involve scientific, 

technical and scientific subjects, and ipse 

dixit pronouncements from lawyers unsup-

ported by an affidavit or other showing that 

the search methodology was effective for its 

intended purpose are of little value to a trial 

judge who must decide a discovery motion 

aimed at either compelling a more compre-

hensive search or preventing one. Certainly 

those concerned about the O'Keefe and Eq-

uity Analytics opinions would not argue that 

trial judges are not required to make fact 

determinations during discovery practice. 

Indeed, such fact determinations inundate 

them. For example, deciding whether ESI 

discovery is not reasonably accessible be-

cause of undue burden or cost (Fed.R.Civ.P. 

26(b)(2)(B)) involves factual determinations, 

as does determining whether discovery 

sought is too expensive or burdensome under 

Fed.R.Civ.P. 26(b)(2)(C); determining 

whether sanctions should be imposed for 

failing to preserve ESI or if the loss was a 

result of the routine, good faith operation of 

an electronic information system under 

Fed.R.Civ.P. 37(e); or determining whether 

documents withheld from disclosure are pri-

vileged or protected. Certainly the court is 

entitled to reliable factual information on 

which to make such rulings. It cannot credi-

bly be denied that resolving contested issues 

of whether a particular search and informa-

tion retrieval method was appropriate-in the 

context of a motion to compel or motion for 

protective order-involves scientific, technical 

or specialized information. If so, then the 

trial judge must decide a method's appro-

priateness with the benefit of information 

from some reliable source-whether an affi-

davit from a qualified expert, a learned trea-

tise, or, if appropriate, from information ju-

dicially noticed. To suggest otherwise is to 

condemn the trial court to making difficult 

decisions on inadequate information, which 

cannot be an outcome that anyone would 

advocate. For example, in the analogous 

technical area of sampling ESI, courts have 

recognized the need to have expert assistance 

to develop a valid random sampling protocol. 

See, e.g., In re Vioxx Products Liability Lit-

igation, No. 06-30378, 06-30379 2006 WL 

1726675, at *2 n. 5 (5th Cir. May 26, 2006) 

(“By random sampling, we mean adhering to 

a statistically sound protocol for sampling 

documents.... The parties must provide ex-

pert assistance to the district court in con-

structing any protocol.”); Manual for Com-

plex Litigation (Fourth) § 11.446 (2004) ( 

“The complexity and rapidly changing cha-

racter of technology for the management of 

computerized materials may make it appro-

priate for the judge to ... call on the parties to 

provide the judge with expert assistance, in 

the form of briefings on the relevant tech-

nological issues.”). Indeed, it is risky for a 

trial judge to attempt to resolve issues in-

volving technical areas without the aid of 

expert assistance. In American National 

Bank & Trust Co. v. Equitable Life Assur-

ance Society, 406 F.3d 867, 879 (7th 

Cir.2005), the court reversed a magistrate 

judge's sanctions ruling that was predicated 

on sampling methodology the judge devel-

oped, and which the appellate court charac-

terized as “arbitrary” and lacking “logical 

foundation.” 
 

Moreover, if the court is to be given 

scientific or technical information to re-

solve a contested discovery matter, what 

standards should govern its evaluation? 

Should the court ignore a purported ESI 

expert's lack of qualifications if that 

shortcoming is demonstrated by the party 

opposing his opinion? Should the court 

accept opinions shown to be unsupported 

by sufficient facts or based on demonstra-

bly unreliable methodology? The answer is 

obviously “No.” Viewed in its proper 

context, all that O'Keefe and Equity Ana-

lytics required was that the parties be pre-

pared to back up their positions with re-

spect to a dispute involving the appro-

priateness of ESI search and information 

retrieval methodology-obviously an area 

of science or technology-with reliable in-

formation from someone with the qualifi-

cations to provide helpful opinions, not 
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conclusory argument by counsel. The goal 

of Federal Rule of Evidence 702 is to set 

standards to determine whether informa-

tion is “helpful” to those who must make 

factual determinations involving disputed 

areas of science, technology or other spe-

cialized information. The rule is one of 

common sense, and reason-opinions re-

garding specialized, scientific or technical 

matters are not “helpful” unless someone 

with proper qualifications and adequate 

supporting facts provided such an opinion 

after following reliable methodology. That 

these common sense criteria are found in 

the rules of evidence does not render them 

off-limits for consideration during dis-

covery. It is not unusual for pretrial factual 

determinations in civil cases to look to the 

Federal Rules of Evidence for assistance in 

resolving fact disputes. Indeed, in sum-

mary judgment practice, Fed.R.Civ.P. 

56(e) requires that the parties support their 

motions with “such facts as would be ad-

missible in evidence.” The message to be 

taken from O'Keefe, Equity Analytics, and 

this opinion is that when parties decide to 

use a particular ESI search and retrieval 

methodology, they need to be aware of li-

terature describing the strengths and 

weaknesses of various methodologies, 

such as The Sedona Conference Best 

Practices, supra, n. 9, and select the one 

that they believe is most appropriate for its 

intended task. Should their selection be 

challenged by their adversary, and the 

court be called upon to make a ruling, then 

they should expect to support their position 

with affidavits or other equivalent infor-

mation from persons with the requisite 

qualifications and experience, based on 

sufficient facts or data and using reliable 

principles or methodology. 
 

For those understandably concerned about 

keeping discovery costs within reasonable 

bounds, it is worth repeating that the 

cost-benefit balancing factors of 

Fed.R.Civ.P. 26(b)(2)(C) apply to all as-

pects of discovery, and parties worried 

about the cost of employing properly de-

signed search and information retrieval 

methods have an incentive to keep the 

costs of this phase of discovery as low as 

possible, including attempting to confer 

with their opposing party in an effort to 

identify a mutually agreeable search and 

retrieval method. This minimizes cost be-

cause if the method is approved, there will 

be no dispute resolving its sufficiency, and 

doing it right the first time is always 

cheaper than doing it over if ordered to do 

so by the court. Additionally, cost can be 

minimized by entering into a 

court-approved agreement that would 

comply with Hopson, or if enacted, Pro-

posed Evidence Rule 502. In addition, 

there is room for optimism that as search 

and information retrieval methodologies 

are studied and tested, this will result in 

identifying those that are most effective 

and least expensive to employ for a variety 

of ESI discovery tasks. Such a study has 

been underway since 2006, when the Na-

tional Institute of Standards and Technol-

ogy (NIST), an agency within the U.S. 

Department of Commerce, embarked on a 

cooperative endeavor with the Department 

of Defense to evaluate the effectiveness of 

a variety of search methodologies. This 

project, known as the Text Retrieval Con-

ference (TREC), evolved into the Trec 

LegalTrack, a research effort aimed at 

studying the e-discovery review process to 

evaluate the effectiveness of a wide array 

of search methodologies. This evaluative 

process is open to participation by aca-

demics, law firms, corporate counsel and 

companies providing ESI discovery ser-

vices. See: http:// trec- legal. umiacs. umd. 

edu. The next test will occur in the summer 

of 2008. The goal of the project is to create 

industry best practices for use in electronic 

discovery. This project can be expected to 

identify both cost effective and reliable 

search and information retrieval metho-

dologies and best practice recommenda-

tions, which, if adhered to, certainly would 

support an argument that the party em-

ploying them performed a reasonable ESI 

search, whether for privilege review or 

other purposes. 
 

*262 Practice Point 3. The choice of a specific 

search and retrieval method will be highly depen-
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dent on the specific legal context in which it is to be 

employed. 
 

Practice Point 4. Parties should perform due dili-

gence in choosing a particular information retrieval 

product or service from a vendor. 
 

Practice Point 5. The use of search and information 

retrieval tools does not guarantee that all responsive 

documents will be identified in large data collec-

tions, due to characteristics of human language. 

Moreover, differing search methods may produce 

differing results, subject to a measure of statistical 

variation inherent in the science of information re-

trieval. 
 

Practice Point 6. Parties should make a good faith 

attempt to collaborate on the use of particular search 

and information retrieval methods, tools and pro-

tocols (including as to keywords, concepts, and 

other types of search parameters). 
 

Practice Point 7. Parties should expect that their 

choice of search methodology will need to be ex-

plained, either formally or informally, in subsequent 

legal contexts (including in depositions, evidentiary 

proceedings, and trials). 
 

Id.; and Information Inflation: Can the Legal Sys-

tem Adapt, 13 Rich. J.L. & Tech. 10, at *38, 40 (as 

cited at www. westlaw. com) (“[I]t is not surprising 

that lawyers and those to whom they delegate search 

tasks may not be particularly good at ferreting out 

responsive information through use of simple 

keyword search terms.... Accordingly, the assump-

tion on the part of lawyers that any form of 

present-day search methodology will fully find „all‟ 

or „nearly all‟ available documents in a large, he-

terogeneous collection of data is wrong in the ex-

treme.”). 
 

[4] Use of search and information retrieval me-

thodology, for the purpose of identifying and with-

holding privileged or work-product protected infor-

mation from production, requires the utmost care in 

selecting methodology that is appropriate for the task 

because the consequence of failing to do so, as in this 

case, may be the disclosure of privileged/protected 

information to an adverse party, resulting in a deter-

mination by the court that the privilege/protection has 

been waived. Selection of the appropriate search and 

information retrieval technique requires careful ad-

vance planning by persons qualified to design effec-

tive search methodology. The implementation of the 

methodology selected should be tested for quality 

assurance; and the party selecting the methodology 

must be prepared to explain the rationale for the me-

thod chosen to the court, demonstrate that it is appro-

priate for the task, and show that it was properly im-

plemented. In this regard, compliance with the Sedona 

Conference Best Practices for use of search and in-

formation retrieval will go a long way towards con-

vincing the court that the method chosen was rea-

sonable and reliable, which, in jurisdictions that have 

adopted the intermediate test for assessing privilege 

waiver based on inadvertent production, may very 

well prevent a finding that the privilege or 

work-product protection was waived. 
 

In this case, the Defendants have failed to dem-

onstrate that the keyword search they performed on 

the text-searchable ESI was reasonable. Defendants 

neither identified the keywords selected nor the qua-

lifications of the persons who selected them to design 

a proper search; they failed to demonstrate that there 

was quality-assurance testing; and when their pro-

duction was challenged by the Plaintiff, they failed to 

carry their burden of explaining what they had done 

and why it was sufficient. 
 

Further, the Defendants' attempt to justify what 

was done, by complaining that the volume of ESI 

needing review and time constraints presented them 

with no other choice is simply unpersuasive. Defen-

dants were aware of the danger of inadvertent pro-

duction of privileged/protected information and in-

itially sought the protections of a non-waiver agree-

ment such as that discussed in Hopson, supra. Had 

they not voluntarily abandoned their request for a 

court-approved non-waiver agreement, they would 

have been protected from waiver. Instead, they ad-

vised the court that they did not need this protection 

and elected to do a document-by-document privilege 

review. According to Defendants version of the facts, 

when they undertook an individualized review of the 

*263 nontext-searchable ESI and determined that they 

could only review the title pages, they neither sought 

an extension of time from the court to complete an 

individualized review nor reinstated their request for a 

court-approved non-waiver agreement, despite their 

awareness of how it would have provided protection 

against waiver. In these circumstances, Defendants' 
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protests that they did their best and that their conduct 

was reasonable rings particularly hollow. 
 

The remaining factors to be assessed under the 

intermediate test may be quickly disposed of. The 

Defendants produced 165 asserted privi-

leged/protected documents to the Plaintiff, so this case 

does not present an instance of a single document 

slipping through the cracks. Further, the court's in 

camera review of the documents reflects that many of 

them are email and other communications between the 

Defendants and their various attorneys, as well as draft 

discovery responses, documents relating to settle-

ments in unrelated litigation, comments from M. 

Pappas to counsel regarding discovery responses, and 

email correspondence between M. Pappas and Ms. 

Turner, the ESI forensic expert retained by Defen-

dants. Thus, the disclosures were substan-

tive-including numerous communications between 

defendants and their counsel. As noted by other dis-

trict courts within the Fourth Circuit, any order issued 

now by the court to attempt to redress these disclo-

sures would be the equivalent of closing the barn door 

after the animals have already run away. FDIC v. 

Marine Midland Realty Credit Corporation, 138 

F.R.D. 479, 483 (E.D.Va.1991) ( “Any order issued 

now by the court would have only limited effect; it 

could not force NBNE to forget what has already been 

learned”); Parkway Gallery Furniture, Inc. v. Kittin-

ger/Pennsylvania House Group, 116 F.R.D. 46, 52 

(M.D.N.C.1987) (“[W]hen disclosure is complete, a 

court order cannot restore confidentiality and, at best, 

can only attempt to restrain further erosion.”). And, 

while the precise dates of the disclosures of the 

documents at issue are not clear from the record-since 

the Defendants made a series of ESI productions over 

a several week period-it is noteworthy that the De-

fendants did not discover the disclosure, but rather the 

Plaintiff made the discovery and notified the Defen-

dants that potentially privileged/protected ESI had 

been produced. Therefore, this is not an instance in 

which a party inadvertently produced privileged in-

formation to an adversary, discovered the disclosure 

promptly, and then took immediate steps to inform the 

adversary that they had received the information in-

advertently, thus demanding that it be returned. 
 

While Defendants' counsel did assert privilege 

and inadvertent production promptly after being noti-

fied by the Plaintiff of the production of possible 

privileged/protected information, the more important 

period of delay in this case is the one-week period 

between production by the Defendants and the time of 

the discovery by the Plaintiff of the disclosures-a 

period during which the Defendants failed to discover 

the disclosure. Finally, the Defendants have pointed to 

no overriding interests in justice that would excuse 

them from the consequences of producing privi-

leged/protected materials. The Plaintiff is blameless, 

but the Defendants are not, having failed to take rea-

sonable precautions to prevent the disclosure of pri-

vileged information, including the voluntary aban-

donment of the non-waiver agreement that the Plain-

tiff was willing to sign. Every waiver of the attor-

ney-client privilege produces unfortunate conse-

quences for the party that disclosed the information. If 

that alone were sufficient to constitute an injustice, 

there would never be a waiver. The only “injustice” in 

this matter is that done by Defendants to themselves. 

Marine Midland Realty Credit Corp., 138 F.R.D. at 

483 (“It is seldom „fundamentally unfair‟ to allow the 

truth to be made public, and under the circumstances 

... the Court finds that it would not be fair to reward 

Rowe's carelessness [in disclosing privileged mate-

rials] with a protective order.”). Accordingly, even 

under the intermediate test, the Defendants are not 

insulated from waiver. 
 
Sufficiency of Defendants' Assertion of Privi-

lege/Protection 
In addition to arguing that the Defendants waived 

any privileged or protected status that the disclosed 

documents had, the Plaintiff*264 also appears to 

contend that the Defendants failed to properly estab-

lish the existence of the privilege and protection as-

serted in the first instance. Specifically, the Plaintiff 

argues that despite the requirements of Fed.R.Civ.P. 

26(b)(5) and Discovery Guideline 5.c of this court that 

claims of privilege must be particularized, the De-

fendants failed to meet this obligation, and further, 

failed to comply with an order of this court 
FN11

 re-

garding the proper way to assert privilege in res-

ponding to discovery requests. See Pl.'s Supp'l Mem. 

1, 6, 10, Paper No. 221; Pl.'s Reply Mem. 1, Paper No. 

230. While Defendants do not deny that they failed to 

comply with the court's order, they contend that when 

the parties met to confer regarding the sufficiency of 

the Defendants' privilege/protection claims, the parties 

“essentially” came to an agreement that for all but 

eleven of the 165 documents at issue, the asserted 

privilege/protection was legitimate.
FN12

 Accordingly, 

Defendants argue that if the waiver issue is decided in 

their favor, there are only eleven documents for which 
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the assertion of privilege/protection is challenged by 

Plaintiff. Defs.' Opp'n Mem. 6-7, Paper No. 225. 

Having decided the waiver issue against the Defen-

dants, there is no need to reach the question of whether 

privilege/protection was properly asserted in the first 

instance. However, given the recurring problems as-

sociated with resolving disputed privilege/protection 

claims during discovery, it would be helpful to state 

the procedures that need to be followed in this process 

for the benefit of future cases. 
 

FN11. See, e.g., Letter Order, Dec. 28, 2007, 

Paper No. 194 (“[W]ithin 30 days, Defen-

dant[s] shall provide to Plaintiff an affidavit 

or other similar evidentiary support to estab-

lish each element of each privilege or work 

product protection asserted for each docu-

ment for which privilege or work product is 

claimed.”). 
 

FN12. As noted supra, footnote 1, the court's 

in camera review of the documents con-

firmed that there were numerous documents 

for which no legitimate claim of privilege or 

protection could be sustained. 
 

While the scope of discovery in civil cases 

broadly encompasses facts relevant to the claims and 

defenses raised in the pleadings, and, on a showing of 

good cause, may even be extended to facts relevant to 

the subject matter of the litigation, Fed.R.Civ.P. 

26(b)(1), it does not include privileged information. 

Id. Similarly, work-product protected information is 

beyond the reach of discovery unless the requesting 

party makes a showing of substantial need for the 

information and inability to obtain its substantial 

equivalent without undue hardship. Fed.R.Civ.P. 

26(b)(3). Because the responding party is entitled to 

refuse to produce requested discovery if it is privi-

leged or work product protected, the rules require that 

when doing so, the responding party must “describe 

the nature of the documents, communications, or 

tangible things not produced or disclosed-and do so in 

a manner that, without revealing information itself 

privileged or protected, will enable other parties to 

assess the claim.” Fed.R.Civ.P. 26(b)(5)(A)(ii). This 

requirement was added in the 1993 amendments to the 

rules of civil procedure, and in the words of the ad-

visory committee: 
 

The party [asserting privilege/protection] must also 

provide sufficient information to enable other par-

ties to evaluate the applicability of the claimed pri-

vilege or protection. Although the person from 

whom the discovery is sought decides whether to 

claim a privilege or protection, the court ultimately 

decides whether, if this claim is challenged, the 

privilege or protection applies. Providing informa-

tion pertinent to the applicability of the privilege or 

protection should reduce the need for in camera 

examination of the documents. 
 

Fed.R.Civ.P. 26 advisory committee's note. Nei-

ther the rule nor the advisory committee comment 

specifies exactly how the party asserting privi-

lege/protection must particularize its claim. The most 

common way is by using a privilege log, which iden-

tifies each document withheld, information regarding 

the nature of the privilege/protection claimed, the 

name of the person making/receiving the communi-

cation, the date and place of the communication, and 

the document's general subject matter. See, e.g., Dis-

covery Guideline 9.c.; Paul W. Grimm, Charles S. 

Fax, & Paul Mark Sandler, Discovery Problems and 

Their Solutions, 62-64 (2005)(“To properly demon-

strate that a privilege*265 exists, the privilege log 

should contain a brief description or summary of the 

contents of the document, the date the document was 

prepared, the person or persons who prepared the 

document, the person to whom the document was 

directed, or for whom the document was prepared, the 

purpose in preparing the document, the privilege or 

privileges asserted with respect to the document, and 

how each element of the privilege is met for that 

document.”). Id. at 62-63. 
 

In actuality, lawyers infrequently provide all the 

basic information called for in a privilege log, and if 

they do, it is usually so cryptic that the log falls far 

short of its intended goal of providing sufficient in-

formation to the reviewing court to enable a determi-

nation to be made regarding the appropriateness of the 

privilege/protection asserted without resorting to ex-

trinsic evidence or in camera review of the documents 

themselves. Few judges find that the privilege log is 

ever sufficient to make the discrete fact-findings 

needed to determine whether a privilege/protection 

was properly asserted and not waived. Further, be-

cause privilege review and preparation of privilege 

logs is increasingly handled by junior lawyers, or even 

paralegals, who may be inexperienced and overcau-

tious, there is an almost irresistible tendency to be 
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over-inclusive in asserting privilege/protection. While 

some of this tendency is understandable given the 

consequences of mistakenly producing privi-

leged/protected information, the experience of many 

judges is that when the documents themselves are 

reviewed, it often turns out that a much smaller per-

centage of documents actually meet the requirements 

of the asserted privilege/protection than was claimed 

by the asserting party. Counsel should be wary of 

filing a response to a Rule 34 document production 

request that asserts privilege/protection as a basis for 

refusing to make requested production without having 

a factual basis to support each element of each privi-

lege/protection claimed for each document withheld, 

because doing so is a sanctionable violation of 

Fed.R.Civ.P. 26(g). 
 

Requesting parties also know of the limited utility 

of privilege logs (for they likely have served similar 

privilege logs in response to their adversary's discov-

ery requests), and thus, when they receive the typical 

privilege log, they are wont to challenge its suffi-

ciency, demanding more factual information to justify 

the privilege/protection claimed. This, in turn, is often 

met with a refusal from the producing party, and it 

does not take long before a motion is pending, and the 

court is called upon to rule on the appropriateness of 

the assertion of privilege/protection, often with the 

producing party's “magnanimous” offer to produce the 

documents withheld for in camera review. In camera 

review, however, can be an enormous burden to the 

court, about which the parties and their attorneys often 

seem to be blissfully unconcerned. 
 

[5][6] For example, in order for the court to de-

termine whether the attorney-client privilege was 

properly asserted regarding a particular document, the 

court must make the following fact determinations: 
 

(1) the asserted holder of the privilege is or sought 

to become a client; (2) the person to whom the 

communication was made (a) is a member of the bar 

of a court, or his subordinate and (b) in connection 

with this communication is acting as a lawyer; (3) 

the communication relates to a fact of which the 

attorney was informed (a) by his client (b) without 

the presence of strangers (c) for the purpose of se-

curing primarily either (i) an opinion on law or (ii) 

legal services or (iii) assistance in some legal pro-

ceeding, and not (d) for the purpose of committing a 

crime or tort; and (4) the privilege has been (a) 

claimed and (b) not waived by the client. 
 

 In re Allen, 106 F.3d 582, 600 (4th Cir.1997) 

(holding also that “a district court's holding that the 

attorney-client privilege does not protect communi-

cations rest[s] essentially on determinations of fact”). 

Id. at 601. Sometimes the document itself makes this 

clear, such as when the lawyer writes to the client to 

provide an opinion and the correspondence reflects 

that it is a confidential communication. Often times, 

however, it is impossible to determine if the privilege 

applies without extrinsic evidence, which must be 

provided by affidavit, deposition transcript, or other 

source. The time it takes the court to review*266 this 

extrinsic evidence on a document-by-document basis 

can be extensive, particularly given the tendency of 

lawyers to be over-inclusive in the assertion of privi-

lege/protection in the first place. It should go without 

saying that the court should never be required to un-

dertake in camera review unless the parties have first 

properly asserted privilege/protection, then provided 

sufficient factual information to justify the privi-

lege/protection claimed for each document, and, fi-

nally, met and conferred in a good faith effort to re-

solve any disputes without court intervention. United 

States v. Zolin, 491 U.S. 554, 571-72, 109 S.Ct. 2619, 

105 L.Ed.2d 469 (1989) (“[W]e cannot ignore the 

burdens in camera review places upon the district 

courts, which may well be required to evaluate large 

evidentiary records without open adversarial guidance 

by the parties.... Before engaging in in camera review 

... „the judge should require a showing of a factual 

basis adequate to support a good faith belief by a 

reasonable person‟ ... that in camera review of the 

materials may reveal evidence to establish the claim 

[of privilege/protection]”.) (internal citations omit-

ted); United States v. Family Practice Assocs. of San 

Diego, 162 F.R.D. 624, 627 (S.D.Ca.1995) (“Prior to 

an in camera review there must first be a sufficient 

evidentiary showing of a legitimate issue as to appli-

cation of a privilege or other protection. In camera 

review should not replace effective adversarial testing 

of the claimed privileges and protection.”); Diamond 

State Ins. Co. v. Rebel Oil Co., 157 F.R.D. 691, 700 

(D.Nev.1994)(“In camera review is generally disfa-

vored. It is not to be used as a substitute for a party's 

obligation to justify its withholding of documents. In 

camera review should not replace the effective ad-

versarial testing of the claimed privileges and protec-

tions. Resort to in camera review is appropriate only 

after the burdened party has submitted detailed affi-

davits and other evidence to the extent possible.”) 
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(internal citations omitted); and Caruso v. Coleman 

Co., 1995 WL 384602, at *1 (“[R]esort to in camera 

review is appropriate only after the burdened party has 

submitted detailed affidavits and other evidence to the 

extent possible. Unfortunately, this court is put in the 

untenable position of having to speculate in order to 

determine which privileges apply to the individual 

documents. A court has the right to refuse to engage in 

such speculation, since the burden of proving the 

attorney-client or work-product privileges rests on the 

party claiming the privilege.”) (internal citations 

omitted) (emphasis in original); Weber v. Paduano, 

No. 02 Civ. 3392, 2003 WL 161340, at *14 (S.D.N.Y. 

Jan. 22, 2003) (holding in camera review should not 

be undertaken routinely, but only after the party as-

serting privilege has submitted an adequate record to 

support the claim); Bowne of New York City v. Am-

Base Corp., 150 F.R.D. 465, 475 (S.D.N.Y.1993) 

(“AmBase's suggestion of in camera review in lieu of 

an evidentiary presentation is misplaced. Such review 

... is not, however, to be routinely undertaken, partic-

ularly in a case involving a substantial volume of 

documents, as a substitute for a party's submission of 

an adequate record in support of its privilege 

claims.”); and King v. Conde, 121 F.R.D. 180, 190 

(E.D.N.Y.1988) (“After giving defendants an oppor-

tunity to respond (with a brief and possible supple-

mental affidavits or declarations), the court can de-

termine whether the defendants have made the requi-

site threshold showing to invoke the privilege. If the 

court finds that the defendant has not satisfied its 

threshold burdens, direct disclosure is in order. If the 

threshold burdens are met, the court may then review 

the materials at issue in camera and decide which, if 

any to withhold from disclosure.”). 
 

All of this has led to some fairly strongly worded 

statements from courts about what a party must do to 

substantiate its claim of privilege or protection. See 

Parkway Gallery Furniture, Inc. v. Kittin-

ger/Pennsylvania House Group, 116 F.R.D. 46, 48 

(M.D.N.C.1987) (“Disputes over whether the attor-

ney-client privilege has been waived through inad-

vertent production of the documents or on the basis of 

the fraud or crime exception to the privilege often 

involve contested facts necessitating an evidentiary 

showing. Generally, the proponent or party claiming 

rights or benefit of an assertion bears the burden of 

establishing his contention.”); Caruso, 1995 WL 

384602, at *1 (“A general allegation of privilege is 

insufficient. *267 Instead, a clear showing must be 

made which sets forth the items or categories objected 

to and the reason for that objection. Accordingly, the 

proponent must provide the court with enough infor-

mation to enable the court to determine the privilege, 

and the proponent must show by affidavit that precise 

facts exist to support the claim of privilege.”); United 

States ex rel. Burns v. Family Practice Associates of 

San Diego, 162 F.R.D. 624, 627-28 (S.D.Cal.1995) 

(finding Defendant's failure to make out a factual 

showing by “detailed affidavits or other evidence” 

waived privilege); Nutmeg Ins. Co. v. Atwell, Vogel & 

Sterling, 120 F.R.D. 504, 510 (W.D.La.1988) (“In 

considering whether a proponent of the privilege is 

entitled to protection, the courts must place the burden 

of proof squarely upon the party asserting privilege. 

Accordingly, the proponent must provide the court 

with enough information to enable the court to de-

termine privilege, and the proponent must show by 

affidavit that precise fact exist to support the claim of 

privilege.”); Church of Scientology Intern. v. U.S. 

Dept. of Justice, 30 F.3d 224, 231 (1st Cir.1994) 

(“These declarations are written too generally to sup-

plement the index in any meaningful way.... Thus, 

none of the functions of the index ... are served: the 

declarations do not demonstrate careful analysis of 

each document by the government; the court has not 

been assisted in its duty of ruling on the applicability 

of an exemption; and the adversary system has not 

been visibly strengthened.”); United States v. First 

State Bank, 691 F.2d 332, 335 (7th Cir.1982) (“A 

taxpayer need not reveal so many facts that the privi-

lege becomes worthless but he must at least identify 

the general nature of that document, the specific pri-

vilege he is claiming for that document, and facts 

which establish all the elements of the privilege he is 

claiming. These allegations must be supported by 

affidavits.”); In re French, 162 B.R. 541, 548 

(Bankr.D.S.D.1994) ( “Debtor did, indeed, file an 

affidavit claiming the privilege, but the timing was off, 

and, even then, it was in the form of a „blanket‟ as-

sertion rather than articulated specific facts giving rise 

to a privilege.”). 
 

[7][8][9] Thus, insuring that a privilege or pro-

tection claim is properly asserted in the first instance 

and maintained thereafter involves a several step 

process. First, pursuant to Fed.R.Civ.P. 26(b)(5), the 

party asserting privilege/protection must do so with 

particularity for each document, or category of doc-

uments, for which privilege/protection is claimed. At 

this first stage, it is sufficient to meet the initial burden 

by a properly prepared privilege log. If, after this has 

been done, the requesting party challenges the suffi-
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ciency of the assertion of privilege/protection, the 

asserting party may no longer rest on the privilege log, 

but bears the burden of establishing an evidentiary 

basis-by affidavit, deposition transcript, or other evi-

dence-for each element of each privilege/protection 

claimed for each document or category of document. 

A failure to do so warrants a ruling that the documents 

must be produced because of the failure of the as-

serting party to meet its burden. If it makes this 

showing, and the requesting party still contests the 

assertion of privilege/protection, then the dispute is 

ready to submit to the court, which, after looking at the 

evidentiary support offered by the asserting party, can 

either rule on the merits of the claim or order that the 

disputed documents be produced for in camera in-

spection. 
 

In this case, the court made it clear to the De-

fendants that they were obligated to follow this pro-

cedure. See Letter Order, Dec. 28, 2007, Paper No. 

194, and Pl.'s Letter of Feb 20, 2007 at 3, Paper No. 

212, (citing to the Transcript of Dec. 21, 2007 Tele-

phone Hearing. pp 16-17, when the court outlined the 

procedures to be used when submitting a privilege 

log). The Plaintiff argues that Defendants failed to 

comply with the court's order, and the Defendants 

have not demonstrated that they did. Had I not ruled 

that any privilege/protection already was waived, then 

the effect of a failure by the Defendants to comply 

with the court's order regarding the proper manner in 

which to assert privilege/protection would have war-

ranted an order to produce the materials for failure to 

carry the burden of demonstrating the existence of the 

privilege/protection claimed. 
 

Conclusion 
For the reasons stated, the court finds that the 

Defendants waived any privilege or *268 

work-product protection for the 165 documents at 

issue by disclosing them to the Plaintiff. Accordingly, 

the Plaintiff may use these documents as evidence in 

this case, provided they are otherwise admissible. In 

this regard, the Plaintiff has only sought use of the 

documents themselves, and the court has not been 

asked to rule, and accordingly does not, that there has 

been any waiver beyond the documents themselves. 
 
D.Md.,2008. 
Victor Stanley, Inc. v. Creative Pipe, Inc. 
250 F.R.D. 251, 70 Fed.R.Serv.3d 1052 
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5782222 (Trial Motion, Memorandum and Affidavit) (D.Md. Feb. 5, 2006) Plaintiff's Opposition to 

Defendants' Amended Motion to Dismiss under Rule 12(b)(6) and Memorandum in Support 
(NO. MJG06-2662, PWG) 

 22 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2006 WL 

6632778 (Trial Motion, Memorandum and Affidavit) (D.Md. Oct. 18, 2006) Motion for Temporary 

Restraining Order and for Preliminary Injunction (NO. DKC06-2662) 

 23 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2006 WL 

6632739 (Trial Motion, Memorandum and Affidavit) (D.Md. Oct. 31, 2006) Plaintiff's Supple-

mental Memoranum Regarding Jurisdiction (NO. MJG-06-2662) 

 24 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2006 WL 
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 25 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239173 (Trial Motion, Memorandum and Affidavit) (D.Md. Jan. 2, 2007) Reply Memorandum in 

Further Support of Victor Stanley Inc.'s Motion for Summary Judgment on Defendants' De-

famation Counterclaim (NO. MJG-06-2662, PWG) 

 26 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239174 (Trial Motion, Memorandum and Affidavit) (D.Md. Jan. 15, 2007) Defendants' Motion to 

Dismiss under Rule 12(b)(6) and Memorandum of Law in Support (NO. MJG-06-2662, PWG) 
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of Law in Support (NO. MJG-06-2662, PWG) 

 28 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 
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Dismiss Under Rule 12(b)(6) and Memorandum of Law in Support (NO. MJG-06-2662, PWG) 

 29 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239178 (Trial Motion, Memorandum and Affidavit) (D.Md. Jan. 26, 2007) Plaintiff's Opposition to 

Motion for Protective Order to Stay All Discovery (NO. MJG-06-2662) 

 30 VICTOR STANLEY, INC., v. CREATIVE PIPE, INC., et al., 2007 WL 5239179 (Trial Motion, 
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Discovery Information Under Federal Rule 26(c)(7) and Local Rule 104.13 (NO. MJG-06-2662, 

PWG) 

 31 VICTOR STANLEY, INC. Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239180 (Trial Motion, Memorandum and Affidavit) (D.Md. Feb. 26, 2007) Defendants' Reply to 

Plaintiff's Opposition to Defendants' Amended Motion to Dismiss or, in the Alternative, for 

Summary Judgment (NO. MJG-06-2662, PWG) 

 32 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239181 (Trial Motion, Memorandum and Affidavit) (D.Md. May 2, 2007) Defendants' Amended 

Reply to Plaintiff's Opposition to Defendants' Amended Motion to Dismiss or, in the Alterna-

tive, for Summary Judgment (NO. MJG-06-2662, PWG) 

 33 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239166 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 6, 2007) Plaintiff Victor Stanley 

Inc.'s Motion to Dismiss Defendants' Counterclaims (NO. MJG-06-2662, PWG) 

 34 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2007 WL 

5239167 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 25, 2007) Defendants' Opposition 

to Plaintiff's Motion to Dismiss Defendants' Counterclaims (NO. MJG-06-2662, PWG) 
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 35 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239168 (Trial Motion, Memorandum and Affidavit) (D.Md. Jul. 9, 2007) Reply of Plaintiff Victor 

Stanley Inc. to Defendants' Oppostion to Plaintiff's Motion to Dismiss Defendants' Counter-

claims (NO. MJG-06-2662, PWG) 

 36 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

7275882 (Trial Motion, Memorandum and Affidavit) (D.Md. Jul. 30, 2007) Defendants' Opposition 

to Plaintiff's Motion for Sanctions (NO. MJG-06-2662, PWG) 

 37 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

7275883 (Trial Motion, Memorandum and Affidavit) (D.Md. Aug. 10, 2007) Plaintiff's Reply to 

Opposition to Motion for Sanctions (NO. MJG-06-2662, PWG) 

 38 VICTOR STANLEY, INC. Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239169 (Trial Motion, Memorandum and Affidavit) (D.Md. Sep. 4, 2007) Plaintiff's Oppositions to 

Motion for Protective Order to Stay Discovery and Motion to Withdraw Apperance (NO. 

MJG-06-2662(PWG)) 

 39 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2007 WL 

7275884 (Trial Motion, Memorandum and Affidavit) (D.Md. Oct. 15, 2007) Motion for Modifica-

tion of Preliminary Injunction and for Requirement that Plaintiff Post a $500,000.00 Bond (NO. 

MJG-06-2662) 

 40 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

7275885 (Trial Motion, Memorandum and Affidavit) (D.Md. Oct. 24, 2007) Plaintiff's Motion for 

Sanctions Pursuant to 28 U.SC. | 1927 and the Inherent Power of the Court Arising Out of De-

fendants' Bad Faith Filing of Its Counterclaims (NO. MJG-06-2662, PJG) 

 41 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

7275886 (Trial Motion, Memorandum and Affidavit) (D.Md. Nov. 1, 2007) Plaintiff Victor Stanley 

Inc.'s Opposition to Defendants' Motion for Modification of Preliminary Injunction and for 

Requirment that Plaintiff Post a $500,000 Bond (NO. MJG-06-2662, PWG) 

 42 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2007 WL 

7275887 (Trial Motion, Memorandum and Affidavit) (D.Md. Nov. 15, 2007) Reply in Support of 

Defendants' Motion for Modification of Preliminary Injunction and for Requirement that 

Plaintiff Post a $500,000.00 Bond (NO. MJG-06-2662) 

 43 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

7275888 (Trial Motion, Memorandum and Affidavit) (D.Md. Nov. 26, 2007) Plaintiff's Reply to 

Oppositions to Plaintiff's Motions for Sanctions Relating to the Filing of the Counterclaim (NO. 

MJG-06-2662, PJG) 

 44 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239170 (Trial Motion, Memorandum and Affidavit) (D.Md. Dec. 3, 2007) Memorandum in Sup-

port of Victor Stanley Inc.'s Motion for Summary Judgment on Defendants' Defamation 

Counterclaim (NO. MJG-06-2662, PWG) 

 45 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2007 WL 

5239172 (Trial Motion, Memorandum and Affidavit) (D.Md. Dec. 17, 2007) Motion for Summary 

Judgment and Summary Adjudication and for Order Deeming Certain Material Facts Estab-

lished (Rule 56) and Memorandum in Support Thereof (NO. MJG-06-2662, PWG) 

 46 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2008 WL 

2397221 (Trial Motion, Memorandum and Affidavit) (D.Md. Jan. 17, 2008) Plaintiff Victor Stanley 

inc.'s Opposition to Defendants' Motion for Summary Judgment and Memorandum in Support 
(NO. MJG06-2662, PWG) 

 47 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2008 WL 

2397223 (Trial Motion, Memorandum and Affidavit) (D.Md. Feb. 5, 2008) Reply in Support of 

Motion for Summary Judgment (NO. MJG-06-2662) 
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 48 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2008 WL 

2397224 (Trial Motion, Memorandum and Affidavit) (D.Md. May 23, 2008) Memorandum of Law 

in Support of Motion for Protective Order (NO. 806-CV-02662-MJG) 

 49 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2008 WL 

8115812 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 16, 2008) Plaintiff's Supplemental 

Memorandum Regarding Pending Motions for Sanctions (NO. MJG-06-2662, PWG) 

 50 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2008 WL 

2557205 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 19, 2008) Plaintiff's Motion for 

Reconsideration of this Court's Dismissal of the Fraud Claim and Memorandum in Support 
(NO. MJG-06-2662, PWG) 

 51 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2008 WL 

2557206 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 25, 2008) Memorandum of Law 

in Support of Motion for Sanctions or to Compel Discovery (NO. 06-CV-02662-MJG) 

 52 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2008 WL 

8115813 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun. 30, 2008) Mark Pappas' and 

Creative Pipe, Inc.'s Response to Plaintiff's Supplemental Memorandum Regarding Pending 

Motion for Sanctions (NO. 806-CV-02662-MJG) 

 53 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC. Mark T. Pappas Stephanie E. Pappas 

John Doe a/k/a Fred Bass., Defendant., 2008 WL 2703927 (Trial Motion, Memorandum and Affida-

vit) (D.Md. Jul. 7, 2008) Defendants' Response in Opposition to Plaintiff's Motion for Reconsi-

deration of the Court's Dismissal of the Fraud Claim (NO. MJG-06-2662, PWG) 

 54 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al, Defendants., 2008 WL 

2856300 (Trial Motion, Memorandum and Affidavit) (D.Md. Jul. 17, 2008) Plaintiff's Opposition to 

Defendants' Motion for Sactions Or to Compel Discovery Responses (NO. MJG-06-2662, PWG) 

 55 VICTOR STANLEY, INC., Plaintiff, v. CREATIVE PIPE, INC., et al., Defendants., 2008 WL 

2856301 (Trial Motion, Memorandum and Affidavit) (D.Md. Jul. 21, 2008) Plaintiff's Reply to 

Defendants' Response in Opposition to Plaintiff's Motion for Reconsideration of the Court's 

Dismissal of the Fraud Claim (NO. MJG-06-2662, PWG) 
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Law 393+ (2009) HN: 7 (F.R.D.) 

 233 ETHICS FOR E-DISCOVERY, 189 Practising Law Institute New York Law 305+ (2009) HN: 1 

(F.R.D.) 

 234 ETHICS: THE OTHER "E" IN E-DISCOVERY, 181 Practising Law Institute New York Law 609+ 
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(2008) HN: 1 (F.R.D.) 

 235 ESI: FROM PRE-SUIT TO TRIAL, 1020 Practising Law Institute Patents, Copyrights, Trademarks, 

& Literary Property 601+ (2010) HN: 1,2,4 (F.R.D.) 

 236 GETTING YOUR TRADEMARK DUCKS IN A ROW: A CHECKLIST BEFORE FILING SUIT, 

1022 Practising Law Institute Patents, Copyrights, Trademarks, & Literary Property 823 (2010) HN: 1 

(F.R.D.) 

 237 E-DISCOVERY ISSUES IN PATENT LITIGATION, 982 Practising Law Institute Patents, Copy-

rights, Trademarks, & Literary Property 483+ (2009) HN: 1,4 (F.R.D.) 

 238 DISCOVERY ISSUES IN PATENT LITIGATION, 982 Practising Law Institute Patents, Copyrights, 

Trademarks, & Literary Property 513+ (2009) HN: 2,4 (F.R.D.) 

 239 COURT DECISIONS REGARDING DISCOVERY PRESERVATION AND COLLECTION, 956 

Practising Law Institute Patents, Copyrights, Trademarks, & Literary Property 439 (2009) HN: 1 

(F.R.D.) 

 240 DISCOVERY ISSUES IN PATENT LITIGATION: MAKING THE MOST OF THE FEDERAL 

RULES, 948 Practising Law Institute Patents, Copyrights, Trademarks, & Literary Property 573 

(2008) HN: 1 (F.R.D.) 

 

Court Documents 

Appellate Court Documents (U.S.A.) 

 

Appellate Briefs 

 241 Vicky RODRIGUEZ-TORRES; Luis R. Maldonado-Vaillant; Conjugal Partnership Maldona-

do-Rodriguez, Plaintiffs - Appellants, v. GOVERNMENT DEVELOPMENT BANK OF PR, et al., 

Defendant - Appellee, Defendants., 2010 WL 3299254, *3299254+ (Appellate Brief) (1st Cir. Jun 24, 

2010) Appellants' Brief (NO. 10-1441) HN: 1 (F.R.D.) 

 242 Sean PROA; Margaret Jordan; Gary S. Schiff, Plaintiffs - Appellants, v. NRT MID-ATLANTIC, 

INCORPORATED, d/b/a Coldwell Banker Residential Brokerage; NRT Incorporated; Angela 

Shearer; Sarah Sinnickson, Defendants - Appellees., 2009 WL 3229068, *3229068+ (Appellate Brief) 

(4th Cir. Oct 07, 2009) Corrected Brief of Appellants (NO. 09-1727L, 09-1816, 09-1969) HN: 

8 (F.R.D.) 

 243 A FAST SIGN COMPANY, INC. d/b/a FASTSIGNS, on behalf of the class certified by the Sep-

tember 21, 2006, order of the Fulton County, Georgia, Superior Court in its case no. 2003-CV-77276, 

Appellant, v. ALEA LONDON LIMITED, Appellee., 2010 WL 4057870, *4057870+ (Appellate 

Brief) (11th Cir. Sep 17, 2010) Appellant's Reply Brief (NO. 10-11644-DD) HN: 6 (F.R.D.) 

 244 A FAST SIGN COMPANY, INC. d/b/a FASTSIGNS, on behalf of the class certified by the Sep-

tember 21, 2006, order of the Fulton County, Georgia, Superior Court in its case no. 2003-CV-77276, 

Appellant, v. ALEA LONDON LIMITED, Appellee., 2010 WL 4057868, *4057868+ (Appellate 

Brief) (11th Cir. Jul 12, 2010) Brief of Appellant (NO. 10-11644-DD)  

 245 In Re FANNIE MAE SECURITIES LITIGATION., 2008 WL 4449312, *4449312+ (Appellate Brief) 

(D.C.Cir. Sep 04, 2008) Brief of Appellees Franklin D. Raines, J. Timothy Howard, and Leanne 

G. Spencer (NO. 08-5014) HN: 1 (F.R.D.) 

 246 Ponani SUKUMAR, Plaintiff and Appellant, v. MED-FIT SYSTEMS, INC., et al., Defendants and 

Respondents., 2011 WL 3890948, *1+ (Appellate Brief) (Cal.App. 4 Dist. Aug 17, 2011) Appellant's 

Opening Brief (NO. D058855)  
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Trial Court Documents (U.S.A.) 

 

Trial Motions, Memoranda and Affidavits 

 247 UNIVERSAL ENGRAVING, INC., a Kansas Corporation, Plaintiff, v. METAL MAGIC, INC., an 

Arizona Corporation, and Charles R. Brown, an individual, Defendants., 2010 WL 738868, *738868 

(Trial Motion, Memorandum and Affidavit) (D.Ariz. Jan 04, 2010) Plaintiff's Reply to Defendants' 

Response to Plaintiff's Motion to Compel Discovery (NO. 208CV01944) " HN: 4 (F.R.D.) 

 248 Carter BRYANT, an individual, Plaintiff, v. MATTEL, INC., a Delaware corporation, Defendant, 

And Consolidated Actions., 2010 WL 4417100, *4417100+ (Trial Motion, Memorandum and Affi-

davit) (C.D.Cal. Oct 28, 2010) MGA's Notice of Motion and Motion to Compel Mattel to Produce 

A Prepared 30(b)(6) Witness on Topics 3-5 of MGA's Second Amended Notice of Deposition of 

Mattel Inc. (NO. CV04-9049DOC, RNBX) " HN: 1,4 (F.R.D.) 

 249 Carter BRYANT, v. MATTEL INC., 2010 WL 2300435, *2300435 (Trial Motion, Memorandum and 

Affidavit) (C.D.Cal. Jun 04, 2010) Mattel Inc.'s Reply n Support of Motion to Enforce the Court's 

January 26th Order re Communications with Law Enforcement Regarding Alleged Theft of 

Trade Secrets (NO. CV04-9049DOC, RNBX)  

 250 Carter BRYANT, v. MATTEL INC., 2010 WL 2300422, *2300422 (Trial Motion, Memorandum and 

Affidavit) (C.D.Cal. May 25, 2010) Public Redacted¨ Mattel, Inc.'s Notice of Motion and Motion 

to Enforce the Court's January 26th Order Re Communications with Law Enforcement Re-

garding and Consolidated Actions Alleged Theft of Trade ... (NO. CV04-9049DOC, RNBX)  

 251 Chang, Wen-Wan, et al., Plaintiffs, v. United States of America, Defendant. AHN, Kyung Sook, et al., 

Plaintiffs, v. UNITED STATES OF AMERICA, Defendant., 2009 WL 4311969, *4311969+ (Trial 

Motion, Memorandum and Affidavit) (C.D.Cal. Oct 19, 2009) Defendant's Opposition to Plaintiffs 

Motion to Compel Discovery of Documents Relating to USCIS' Adjudication of Naturalization 

Applications (NO. AJW, CV99-10518GHK)  

 252 Theresa HERRINGTON, Anna Haley, Joy Sarjent, Kimberly Fournier, and Cindy King, individually 

and on behalf of herself and all others similarly situated, Plaintiffs, v. JOHNSON & JOHNSON 

CONSUMER COMPANIES, INC., L'Oreal USA, Inc., Kimberly-Clark Corporation, CVS/Caremark 

Corporation, and Target Corporation, Defendants., 2010 WL 3597059, *3597059+ (Trial Motion, 

Memorandum and Affidavit) (N.D.Cal. Jul 07, 2010) Opposition to Plaintiff's Motion for Entry of 

Discovery Protocol and Memorandum of Points and Authorities (NO. CV091597CW) HN: 

4 (F.R.D.) 

 253 In re EBAY SELLER ANTITRUST LITIGATION., 2009 WL 1894070, *1894070+ (Trial Motion, 

Memorandum and Affidavit) (N.D.Cal. May 20, 2009) Plaintiffs' Reply in Support of Further 

Motion to Compel Search Terms (NO. 07-CV-01882-JF, RS) "  

 254 In re EBAY SELLER ANTITRUST LITIGATION., 2009 WL 1894065, *1894065+ (Trial Motion, 

Memorandum and Affidavit) (N.D.Cal. Apr 29, 2009) Notice of Motion and Further Motion to 

Compel Search Terms (NO. 07-CV-01882-JF, RS) "  

 255 In Re EBAY SELLER ANTITRUST LITIGATION., 2008 WL 5188060, *5188060+ (Trial Motion, 

Memorandum and Affidavit) (N.D.Cal. Sep 17, 2008) Reply in Support of Motion to Compel 

Pre-Class Period Documents and Defendant's Search Terms (NO. 07-CV-01882-JF, RS) " 

HN: 1,4 (F.R.D.) 

 256 Maureen BACKE, Individually and on Behalf of All Others Similarly Situated, Plaintiffs, v. NO-

VATEL WIRELESS, INC., Peter V. Leparulo, George B. Weinert, Robert M. Hadley, Slim S. Souissi 
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and Catherine F. Ratcliffe, Defendants., 2010 WL 1221930, *1221930+ (Trial Motion, Memorandum 

and Affidavit) (S.D.Cal. Jan 11, 2010) Opposition to Plaintiffs' Motion to Compel (1) Production 

of Documents Responsive to Plaintiffs' First Requests for Production of Documents to (a) the 

Individual Defendants, and (B) Defendant Novatel ... (NO. 308CV01689) HN: 1 (F.R.D.) 

 257 Maureen BACKE, Individually and on Behalf of All Others Similarly Situated, Plaintiffs, v. NO-

VATEL WIRELESS, INC., et al., Defendants., 2009 WL 6305641, *6305641+ (Trial Motion, Me-

morandum and Affidavit) (S.D.Cal. Dec 16, 2009) Memorandum of Points and Authorities in 

Support of Motion to Compel (1) Production of Documents Responsive to Plaintiffs' First Re-

quests for Production of Documents to (a) the Individual Defendants, ... (NO. 308CV01689) 

HN: 1 (F.R.D.) 

 258 Wayne TOMLINSON, Alice Ballesteros, and Gary Muckelroy, individually and on behalf of all 

others similarly situated, Plaintiffs, v. EL PASO CORPORATION, and EL Paso Pension Plan, De-

fendants., 2008 WL 7154236, *7154236+ (Trial Motion, Memorandum and Affidavit) (D.Colo. Nov 

24, 2008) Plaintiffs' Supplemental Brief in Support of Motion to Compel Adequate Privilege 

Log for Documents Withheld By Mercer (NO. 104CV02686) HN: 7,8 (F.R.D.) 

 259 UNITED STATES OF AMERICA, v. MiChael John O'KEEFE, Sr. and Sunil Agrawal, Defendants., 

2009 WL 217251, *217251 (Trial Motion, Memorandum and Affidavit) (D.D.C. Jan 27, 2009) 

Memorandum in Support of Defendant Agrawal's Fifth Motion to Compel (NO. 

106-CR-00249-PLF/JMF)  

 260 Melissa C. BUTTERWORTH, Plaintiff, v. LABORATORY CORPORATION OF AMERICA 

HOLDINGS, Defendant., 2009 WL 3365571, *3365571+ (Trial Motion, Memorandum and Affidavit) 

(M.D.Fla. Aug 11, 2009) Plaintiff's Response in Opposition to Defendant's Motion for a Protec-

tive Order (NO. 308CV00411) " HN: 4 (F.R.D.) 

 261 Melissa C. BUTTERWORTH, Plaintiff, v. LABORATORY CORPORATION OF AMERICA 

HOLDINGS, Defendant., 2009 WL 2904745, *2904745 (Trial Motion, Memorandum and Affidavit) 

(M.D.Fla. Jul 28, 2009) Defendant's Emergency Motion for Protective Order and Supporting 

Memorandum of Law (NO. 308CV00411) HN: 1,4 (F.R.D.) 

 262 YELLOW PAGES PHOTOS, INC., Plaintiff, v. YELLOW BOOK USA, INC. and Pindar Set Inc., 

Defendants., 2009 WL 2694021, *2694021 (Trial Motion, Memorandum and Affidavit) (M.D.Fla. Jun 

15, 2009) Defendants' Joint Response and Memorandum of Law in Opposition to Plaintiff's 

Motion to Compel and for Sanctions (NO. 808CV00930) HN: 1 (F.R.D.) 

 263 YELLOW PAGES PHOTOS, INC., Plaintiffs, v. YELLOW BOOK USA, INC. and Pindar Set Inc., 

Defendants., 2009 WL 494502, *494502 (Trial Motion, Memorandum and Affidavit) (M.D.Fla. Jan 

12, 2009) Defendants' Joint Response and Memorandum of Law in Opposition to Plaintiff's 

Motion to Compel Discovery (NO. 808CV00930) HN: 1 (F.R.D.) 

 264 PREMIER ANESTHESIA, LLC, Plaintiff, v. BETHESDA MEMORIAL HOSPITAL, INC., Robert 

B. Hill, and Roger L. Kirk, Defendants., 2010 WL 1592697, *1592697 (Trial Motion, Memorandum 

and Affidavit) (S.D.Fla. Jan 15, 2010) Plaintiff, Premier Anesthesia, LLC's Renewed Motion for 

Sanctions and Motion in Limine for Trial Concerning Destroyed Evidence with Incorporated 

Memorandum of Law (NO. 08-80498-CIV-HURLEY/) " HN: 4 (F.R.D.) 

 265 PREMIER ANESTHESIA, LLC, Plaintiff, v. BETHESDA MEMORIAL HOSPITAL, INC., Robert 

B. Hill, and Roger L. Kirk, Defendant., 2009 WL 4726699, *4726699 (Trial Motion, Memorandum 

and Affidavit) (S.D.Fla. Sep 30, 2009) Plaintiff Premier Anesthesia, LLC's Renewed Motion for 

Sanctions and Motion in Limine Concerning Destroyed Evidence with Incorporated Memo-

randum of Law (NO. 08-80498-CIV-HURLEY/) " HN: 4 (F.R.D.) 

 266 PREMIER ANESTHESIA, LLC Plaintiff, v. BETHESDA MEMORIAL HOSPITAL, INC., Robert B. 

Hill, and Roger L. Kirk, Defendant., 2009 WL 2332590, *2332590 (Trial Motion, Memorandum and 

Affidavit) (S.D.Fla. May 29, 2009) Plaintiff Premier Anesthesia, LLC'S Motion for Sanctions 
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with Incorporated Memorandum of Law (NO. 08-80498-) " HN: 4 (F.R.D.) 

 267 AMERITOX, LTD., and U.D. Testing, Inc., Plaintiffs, v. AEGIS SCIENCES CORP., Defendant., 

2008 WL 5373986, *5373986+ (Trial Motion, Memorandum and Affidavit) (S.D.Fla. Sep 08, 2008) 

Plaintiffs' Response to Aegis Sciences Corp.'s Motion to Compel U.D. Testing, Inc. and Ame-

ritox, Ltd. to Provide Answers to Defendant/Counter Plaintiff's Interrogatories and Requests 

for Production ... (NO. 07-80498-MARRA/JOHNS) " HN: 1 (F.R.D.) 

 268 AMERITOX, LTD. and U.D. Testing, Inc., Plaintiffs/Counter-Defendants, v. AEGIS SCIENCES 

CORP., Defendant / counter-Plaintiff., 2008 WL 4403113, *4403113+ (Trial Motion, Memorandum 

and Affidavit) (S.D.Fla. Aug 21, 2008) Motion and Memorandum in Support of Motion to 

Compel U.D. Testing, Inc. And Ameritox, Ltd to Provide Answers to Defendant/Counter 

Plaintiff's Interrogatories and Requests for Production of Documents (NO. 907CV80498) 

HN: 1 (F.R.D.) 

 269 Cathy Kahn MCSWEENEY (f/k/a Cathy Kahn Slechta), et al., Plaintiffs, v. Roger F. KAHN, De-

fendant., 2010 WL 4229795, *4229795 (Trial Motion, Memorandum and Affidavit) (N.D.Ga. Jul 07, 

2010) Response in Opposition to Defendant Kahn's Motion for Reconsideration and Motion to 

Amend Order to Seek Interlocutory Appeal (NO. 405-CV-132-HLM) HN: 8 (F.R.D.) 

 270 In Re PIEDMONT OFFICE REALTY TRUST, INC. SECURITIES LITIGATION., 2009 WL 

6389207, *6389207 (Trial Motion, Memorandum and Affidavit) (N.D.Ga. Dec 24, 2009) Plaintiffs' 

Reply Memorandum in Further Support of Their Motion to Compel the Production of Docu-

ments and Answers to Interrogatories (NO. 107-CV-002660-CAP)  

 271 In Re: PIEDMONT OFFICE TRUST INC. SECURITIES LITIGATION., 2009 WL 5212071, 

*5212071 (Trial Motion, Memorandum and Affidavit) (N.D.Ga. Dec 10, 2009) Defendants' Oppo-

sition to Plaintiff's Motion to Compel the Production of Documents and Answers to Interroga-

tories (NO. 107-CV-02660-CAP) " HN: 1 (F.R.D.) 

 272 MAUNA KEA RESORT, LLC., Plaintiff, v. AFFILIATED FM INSURANCE COMPANY, Defen-

dant., 2009 WL 1683914, *1683914+ (Trial Motion, Memorandum and Affidavit) (D.Hawai'i Jun 08, 

2009) Affiliated's Reply in Support of Its Motion to Compel Production of Plaintiff's Documents 

Based on Waiver of Privilege; Memorandum of Points and Authorities in Support Thereof (NO. 

CV07-00605DAE-KSC) HN: 1 (F.R.D.) 

 273 MAUNA KEA RESORT, LLC., Plaintiff, v. AFFILIATED FM INSURANCE COMPANY, Defen-

dant., 2009 WL 1542428, *1542428+ (Trial Motion, Memorandum and Affidavit) (D.Hawai'i May 06, 

2009) Affiliated's Motion to Compel Production of Documents Based on Waiver of Privilege; 

Memorandum of Points and Authorities in Support Thereof (NO. CV07-00605DAE-KSC) " 

HN: 1 (F.R.D.) 

 274 SLOAN VALVE COMPANY, a Delaware corporation, Plaintiff, v. ZURN INDUSTRIES, INC., a 

Delaware corporation, and Zurn Industries, LLC, a Delaware limited liability company, Defendants., 

2010 WL 4928729, *4928729 (Trial Motion, Memorandum and Affidavit) (N.D.Ill. Sep 20, 2010) 

Plaintiff's Memorandum in Support of Its Motion for Sanctions against Zurn for Its Failure to 

Comply with Magistrate Judge Schenkier's Order (NO. 110-CV-00204)  

 275 G4S JUSTICE SERVICES, INC., a Delaware corporation, Plaintiff, v. CORRECTIONAL PRO-

GRAM SERVICES, INC., an Indiana corporation, Andrew Miller and Debbie Miller, Defendants., 

2009 WL 5204691, *5204691+ (Trial Motion, Memorandum and Affidavit) (S.D.Ind. Nov 02, 2009) 

Plaintiff's Motion to Compel%n1%n (NO. 107CV00945) " HN: 1,4 (F.R.D.) 

 276 In re: DIRECTECH SOUTHWEST, INC., Litigation. This Document Relates to All Cases., 2009 WL 

6413894, *6413894 (Trial Motion, Memorandum and Affidavit) (E.D.La. Aug 04, 2009) Defendants' 

Reply Brief in Response to Plaintiffs' Memorandum in Opposition to Defendants' Motion for 

Clarification/Reconsideration of July 8, 2009 Decision and Order (NO. 08MD01984)  

 277 THE UNITED STATES OF AMERICA; and the States of California, Delaware, Florida, Georgia, 
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Hawaii, Illinois, Indiana, Louisiana, Michigan, Nevada, New Hampshire, New Mexico, New York, 

Tennessee, and Texas; the Commonwealths of Massachusetts and Virginia; and the District of Co-

lumbia; ex rel. Kassie Westmoreland, Plaintiffs, v. AMGEN INC.; International Nephrology Network; 

Amerisourcebergen Specialty Group; ASD Healthcare; and Amerisourcebergen Corporation,, 2010 

WL 4874008, *4874008+ (Trial Motion, Memorandum and Affidavit) (D.Mass. Nov 12, 2010) ASD 

Healthcare and Integrated Nephrology Network's Memorandum in Opposition to Relator's 

Motion to Compel Production of Calendars, Notes, Expense Reports, Complete Documents, 

Electronic Search Terms ... (NO. 06-10972-WGY) HN: 1,2,4 (F.R.D.) 

 278 THE UNITED STATES OF AMERICA ex rel. Kassie Westmoreland, et al., Plaintiffs, v. AMGEN 

INC., et al., Defendants., 2010 WL 4874004, *4874004+ (Trial Motion, Memorandum and Affidavit) 

(D.Mass. Oct 29, 2010) Relator's Memorandum in Support of Motion to Compel Production of 

Calendars, Notes, Expense Reports, Complete Documents, Electronic Search Terms and Li-

mited Additional Discovery by Relator (NO. 06-10972-WGY) " HN: 1 (F.R.D.) 

 279 In re: PHARMACEUTICAL INDUSTRY AVERAGE WHOLESALE PRICE LITIGATION. United 

States of America ex rel. Ven-a-Care of the Florida Keys, Inc., v. Abbott Laboratories, Inc., 2008 WL 

3047743, *3047743+ (Trial Motion, Memorandum and Affidavit) (D.Mass. Jul 02, 2008) United 

States' Sur-Reply to Abbott's Reply to the Opposition to Abbott's Motion to Enforce the Feb. 

16, 2007 Protective Order and for the Return of Inadvertently Produced Documents (NO. 

01-12257-PBS, 06-11337-PBS) " HN: 1,4 (F.R.D.) 

 280 Virginia WILLEVER, et al., Plaintiffs, v. UNITED STATES OF AMERICA, Defendant., 2011 WL 

3702494, *1 (Trial Motion, Memorandum and Affidavit) (D.Md. Jan 06, 2011) United States' Me-

morandum in Support of Its Motion to Determine the Sufficiency of Plaintiffs' Objections to 

United States' Request for Admissions (NO. 09CV03072)  

 281 BALTIMORE CITY SUBSTANCE ABUSE DIRECTORATE, Plaintiff, v. CITY OF BALTIMORE, 

Defendant., 2010 WL 4062466, *4062466 (Trial Motion, Memorandum and Affidavit) (D.Md. Jun 28, 

2010) Defendant's Opposition to Plaintiff's Motion for Protective Order Barring Deposition of 

Ellen Weber (NO. 109-CV-1766, JFM) HN: 1 (F.R.D.) 

 282 MAYOR & CITY COUNCIL OF BALTIMORE, Plaintiff, v. PRICELINE.COM INCORPORATED, 

et al., Defendants., 2009 WL 5166187, *5166187 (Trial Motion, Memorandum and Affidavit) (D.Md. 

Dec 28, 2009) Defendants' Memorandum in Support of Their Motion to Compel Responses to 

Defendants' First Set of Requests for Production (NO. MJG-08-3319) "  

 283 Tracy EASTRIDGE, Plaintiff, v. CHEVY CHASE BANK, F.S.B., Defendant., 2009 WL 5811215, 

*5811215 (Trial Motion, Memorandum and Affidavit) (D.Md. Dec 18, 2009) Defendant's Surreply 

in Opposition to Plaintiff's Motion to Compel (NO. 809CV01826) HN: 5 (F.R.D.) 

 284 LES ENGINEERING, INC. et al., Plaintiffs, v. Danieli CORUS Technical Services, B.V. et al., De-

fendants., 2009 WL 5131821, *5131821 (Trial Motion, Memorandum and Affidavit) (D.Md. Nov 10, 

2009) Plaintiff's Amended Motion to Compel Discovery (NO. WMN08-CV-2115) "  

 285 BEYOND SYSTEMS, INC., Plaintiff, v. KRAFT FOODS INC., et al., Defendants., 2009 WL 

4921721, *4921721 (Trial Motion, Memorandum and Affidavit) (D.Md. Sep 02, 2009) Defendants' 

Reply in Support of Their Motion to Compel Plaintiff to Produce Documents Withheld on Al-

leged Grounds of Privilege (NO. 808-CV-00409-PJM) HN: 1 (F.R.D.) 

 286 BEYOND SYSTEMS, INC., Plaintiff, v. KRAFT FOODS INC., et al., Defendants., 2009 WL 

4921722, *4921722+ (Trial Motion, Memorandum and Affidavit) (D.Md. Sep 02, 2009) Defendants' 

Motion to Compel Plaintiff to Produce Documents Withheld on Alleged Grounds of Privilege 

(NO. 808-CV-00409-PJM) " HN: 7,8 (F.R.D.) 

 287 JP MORGAN CHASE BANK, N.A., Plaintiff, v. Larry J. WINGET and the Larry J. Winget Living 

Trust, Defendants., 2009 WL 1954593, *1954593 (Trial Motion, Memorandum and Affidavit) 

(E.D.Mich. Mar 23, 2009) Trust's Reply in Support of Motion to Compel (NO. 208CV13845) 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=7&SerialNum=2023914492&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=7&SerialNum=2016697334&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=1&SerialNum=2025928418&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=1&SerialNum=2023383581&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=7&SerialNum=2020963766&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=1&SerialNum=2021322762&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=7&SerialNum=2020927940&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=1&SerialNum=2020806423&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=7&SerialNum=2020806424&CaseCite=250+FRD+25&CaseSerial=2016215029
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=999&FindType=1&SerialNum=2019321447&CaseCite=250+FRD+25&CaseSerial=2016215029


 

© 2012 Thomson Reuters. All rights reserved. 

HN: 4 (F.R.D.) 

 288 Garry SHOOK, Elizabeth Shook, and Plumtree Properties, LLC, Plaintiffs, v. RAVALLI COUNTY 

and Laura Hendrix, Defendants., 2009 WL 4993138, *4993138 (Trial Motion, Memorandum and 

Affidavit) (D.Mont. Jul 22, 2009) Plaintiffs' Reply Brief in Support of Motion to Compel Dis-

covery and Response to Defendants' Motion for A Protective Order (NO. CV-08-172-M-DWM) " 

HN: 8 (F.R.D.) 

 289 Garry SHOOK, Elizabeth Shook, and Plumtree Properties, LLC, Plaintiffs, v. RAVALLI COUNTY 

and Laura Hendrix, Defendants., 2009 WL 4993135, *4993135+ (Trial Motion, Memorandum and 

Affidavit) (D.Mont. Jun 30, 2009) Plaintiffs' Brief in Support of Motion to Compel Discovery 

(NO. CV-08-172-M-DWM) " HN: 8,9 (F.R.D.) 

 290 Craig CHURCHILL; Joy Churchill; and Debbie Holton, Individually and on behalf of all individual of 

the class similarly situated, Plaintiffs, v. TRINITY UNIVERSAL INSURANCE COMPANY; Uni-

trin, Inc.; Alpha Property & Casualty Insurance Company; Financial Indemnity Company; Milwaukee 

Safeguard Insurance Company; and Security National Insurance Company, Defendants., 2009 WL 

2776259, *2776259 (Trial Motion, Memorandum and Affidavit) (D.Mont. May 27, 2009) Plaintiffs' 

Reply Brief in Support of Plaintiffs' First Motion to Compel (NO. CV-08-99-M-DWM) "  

 291 HEARTLAND PAYMENT SYSTEMS, INC., Plaintiff, v. MICROS SYSTEMS, INC., Merchant 

Link, LLC, and Chase Paymentech Solutions, LLC, Defendant., 2009 WL 5197635, *5197635+ (Trial 

Motion, Memorandum and Affidavit) (D.N.J. Sep 28, 2009) Memorandum of Law in Opposition to 

Plaintiff's Motion to Compel Discovery from Defendants Chase Paymentech Solutions and 

Merchant Link (NO. 307CV05629) " HN: 1 (F.R.D.) 

 292 Kelley CUNNINGHAM and Tammye Cunningham, John Patrick Confar, Michael Snyder, Gregory 

Brousseau and Robert Schwab Individually and on Behalf of all Other Persons Similarly Situated, 

Plaintiffs, v. ELECTRONIC DATA SYSTEMS CORPORATION., Defendant; Brian Steavens, Ta-

mura L. Goldberg, Daniel Hein, Bart Kuhlman, Stephen Lenkner and Rod Deluhery Individually and 

on Behalf of All Other Persons Similarly Situated, Plaintiffs, v. Electronic Data Systems Corporation, 

Defendant., 2009 WL 4008855, *4008855 (Trial Motion, Memorandum and Affidavit) (S.D.N.Y. Sep 

08, 2009) Plaintiffs' Response in Opposition to Defendant's Motion to Strike Plaintiffs' Request 

for Rule 23 Class Certification (NO. 06-CV-03530(RJH), 08-CV-10409(RJH))  

 293 Kelley CUNNINGHAM and Tammye Cunningham, John Patrick Confar, Michael Snyder, Gregory 

Brousseau and Robert Schwab Individually and on Behalf of all Other Persons Similarly Situated, 

Plaintiffs, v. ELECTRONIC DATA SYSTEMS CORPORATION., Defendant; Brian Steavens, Ta-

mura L. Goldberg, Daniel Hein, Bart Kuhlman, Stephen Lenkner and Rod Deluhery Individually and 

on Behalf of All Other Persons Similarly Situated, Plaintiffs, v. Electronic Data Systems Corporation, 

Defendant., 2009 WL 4888850, *4888850 (Trial Motion, Memorandum and Affidavit) (S.D.N.Y. Sep 

08, 2009) Plaintiffs' Response in Opposition to Defendant's Motion to Strike Plaintiffs' Request 

for Rule 23 Class Certification (NO. 06-CV-03530, RJH)  

 294 AUTOMATED SOLUTIONS CORPORATION, Plaintiff, v. PARAGON DATA SYSTEMS, INC., 

Defendant., 2010 WL 4525884, *4525884 (Trial Motion, Memorandum and Affidavit) (N.D.Ohio 

Aug 11, 2010) Defendant Paragon Data Systems, Inc.'s Reply in Support of Motion to Strike 

(NO. 105-CV-1519) HN: 1 (F.R.D.) 

 295 Charles E. MOODY and Timothy L. Tallentire, On behalf of themselves and on behalf of all others 

similarly situated, Plaintiffs, v. THE TURNER CORP., et al., Defendants., 2009 WL 4030222, 

*4030222 (Trial Motion, Memorandum and Affidavit) (S.D.Ohio Apr 07, 2009) Plaintiffs' Reply in 

Support of Their Motion to Compel (NO. 107CV692) "  

 296 RODA DRILLING COMPANY, et al., Plaintiffs, v. Richard SIEGAL, et al., Defendants., 2009 WL 

4521640, *4521640 (Trial Motion, Memorandum and Affidavit) (N.D.Okla. Jun 01, 2009) Zenergy, 

Inc.'s Response to Motion to Compel Compliance with Subpoenas, As Modified By March 20, 

2009 Letter Agreement Between Defendants And Zenergy, Inc. (Docket No. 346) (NO. 
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07-CV-0400-GKF-FHM) " HN: 4 (F.R.D.) 

 297 In Re: PROCESSED EGG PRODUCTS ANTITRUST LITIGATION., 2010 WL 6494817, *1 (Trial 

Motion, Memorandum and Affidavit) (E.D.Pa. Nov 12, 2010) Direct Purchaser Plaintiffs' Opposi-

tion to United Egg Producers' Motion to Strike (NO. 08MD02002)  

 298 Gene R. ROMERO, et al, Plaintiffs, v. ALLSTATE INSURANCE COMPANY, et al., Defendants. 

Equal Employment Opportunity Commission, Plaintiff, v. Allstate Insurance Company, Defendants. 

Gene R. Romero, et al., Plaintiffs, v. The Allstate Corporation, et al., Defendants., 2010 WL 4091010, 

*4091010+ (Trial Motion, Memorandum and Affidavit) (E.D.Pa. Aug 13, 2010) Reply Brief in 

Support of Plaintiffs' Motion to Compel Documents Related to the Release in Accordance with 

the Court's April 7, 2010 Case Management Order (NO. 01-CV-3894, RLB) HN: 1,4 

(F.R.D.) 

 299 RHOADS INDUSTRIES, INC., Plaintiff, v. BUILDING MATERIALS CORPORATION OF 

AMERICA D/B/A GAF Materials Corporation; Bmca Quakertown, Inc.; and R. W. Cooper & Asso-

ciates, Inc., Defendants., 2009 WL 183478, *183478+ (Trial Motion, Memorandum and Affidavit) 

(E.D.Pa. Jan 20, 2009) Plaintiff Rhoads Industries, Inc.'s Answering Brief in Opposition to De-

fendants' Motions for Sanctions and in Support of Plaintiff's Cross-Motion for a Protective 

Order Concerning Additional ... (NO. 07-4756)  

 300 SANDVIK INTELLECTUAL PROPERTY AB, Plaintiff, v. KENNAMETAL INC., Defendant., 

2011 WL 1328348, *1 (Trial Motion, Memorandum and Affidavit) (W.D.Pa. Jan 21, 2011) Kenna-

metal Inc's Opposition to Plaintiff's Expedited Motion to Compel Production of Material and 

Testimony Pertaining to Defendant's Texture Coefficient Tests and Measurements (NO. 

10CV00654)  

 301 PATRICK, et al., v. FIRSTENERGY. Price, et al., v. Firstenergy. Hartle, et al., v. Firstenergy., 2010 

WL 4545710, *4545710+ (Trial Motion, Memorandum and Affidavit) (W.D.Pa. Sep 16, 2010) 

Plaintiffs' Brief in Support of Their Objections and Exceptions to the Discovery Master's Re-

port and Recommendation of August 27, 2010 (NO. 08-1019, 08-1025, 08-1030) HN: 4 

(F.R.D.) 

 302 GRANT STREET GROUP, INC. a Pennsylvania corporation, Plaintiff, v. REALAUCTION.COM, 

LLC, a Florida limited liability company, Defendant., 2010 WL 3051095, *3051095 (Trial Motion, 

Memorandum and Affidavit) (W.D.Pa. May 11, 2010) Defendant Realauction.com, LLC's Me-

morandum of Law in Opposition to Plaintiff's Motion to Compel (NO. 09-1407) HN: 1 

(F.R.D.) 

 303 GRANT STREET GROUP, INC., a Pennsylvania corporation, Plaintiff, v. REALAUCTION.COM, 

LLC, a Florida limited liability company, Defendant., 2010 WL 3051094, *3051094 (Trial Motion, 

Memorandum and Affidavit) (W.D.Pa. May 03, 2010) Memorandum of Law in Support of Plain-

tiff's Motion to Compel Production of Documents and E-Discovery (NO. 209-CV-01407) 

HN: 1 (F.R.D.) 

 304 Victor F. NOVAK II, M.D., F.A.C.S., Plaintiff, v. SOMERSET HOSPITAL, ET AL., Defendants., 

2010 WL 1994351, *1994351+ (Trial Motion, Memorandum and Affidavit) (W.D.Pa. Jan 12, 2010) 

Plaintiff's Motion to Compel Defendant Somerset Hospital's Response to Request for Produc-

tion of Documents (NO. 307CV00304) HN: 4 (F.R.D.) 

 305 CALDON, INC., Plaintiff/Counterclaim Defendant, v. ADVANCED MEASUREMENT & ANAL-

YSIS GROUP INC. and Westinghouse Electric Company, LLC, Defendants/Counterclaim Plaintiffs., 

2009 WL 5015936, *5015936+ (Trial Motion, Memorandum and Affidavit) (W.D.Pa. Sep 15, 2009) 

Caldon's Brief in Opposition to Westinghouse's Motion to Compel Production of Privileged 

Documents (NO. 204-CV-01951)  

 306 Frances J. SMITH, Plaintiff, v. LIFE INVESTORS INSURANCE COMPANY OF AMERICA, De-

fendant., 2009 WL 2351861, *2351861 (Trial Motion, Memorandum and Affidavit) (W.D.Pa. May 

19, 2009) Plaintiff's First Motion to Compel Production of Documents Pursuant to Fed. R. Civ. 
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P. 37 (NO. 207CV00681) " HN: 4 (F.R.D.) 

 307 GENESIS PRESS, INC. and Genesis Publications, LLC, Plaintiffs, v. MAC FUNDING CORPO-

RATION and Carolina First Bank, Intervenor Plaintiffs, v. Harford Casualty Insurance Company, 

Defendant., 2010 WL 1787540, *1787540 (Trial Motion, Memorandum and Affidavit) (D.S.C. Jan 

12, 2010) Memorandum in Support of Motion to Compel (NO. 608-CV-2115-HMH) "  

 308 GENESIS PRESS, INC. and Genesis Publications, LLC, Plaintiffs, v. MAC FUNDING CORPO-

RATION and Carolina First Bank, Intervenor, Plaintiffs, v. HARFORD CASUALTY INSURANCE 

COMPANY, Defendant., 2009 WL 5546644, *5546644 (Trial Motion, Memorandum and Affidavit) 

(D.S.C. Dec 11, 2009) Supplemental Memorandum in Support of Motion to Compel (NO. 

608CV02115) "  

 309 GENESIS PRESS, INC. and Genesis Publications, LLC, Plaintiffs, v. MAC FUNDING CORPO-

RATION and Carolina First Bank, Intervenor Plaintiffs, v. HARFORD CASUALTY INSURANCE 

COMPANY, Defendant., 2009 WL 5546640, *5546640 (Trial Motion, Memorandum and Affidavit) 

(D.S.C. Nov 25, 2009) Motion to Compel%n1%n (NO. 608CV02115) "  

 310 SUBAIR SYSTEMS, LLC, Plaintiff, v. PRECISIONAIRE SYSTEMS, INC., and Precision Small 

Engine Company, Defendants., 2008 WL 5585064, *5585064 (Trial Motion, Memorandum and Af-

fidavit) (D.S.C. Nov 25, 2008) Plaintiff's Opposition to Defendants' Motion to Compel (NO. 

106-CV-02620-RBH)  

 311 SUBAIR SYSTEMS, LLC, Plaintiff, v. PRECISIONAIRE SYSTEMS, INC., and Precision Small 

Engine Company, Defendants., 2008 WL 5585063, *5585063+ (Trial Motion, Memorandum and 

Affidavit) (D.S.C. Nov 07, 2008) Defendants' Motion to Compel the Production of Documents 

and Incorporated Memorandum in Support (NO. 106-CV-02620-RBH)  

 312 Karen STAGE, Plaintiff, v. PPG INDUSTRIES, INC. and Ppg Architectural Finishes, Inc., Defen-

dants., 2010 WL 3872816, *3872816 (Trial Motion, Memorandum and Affidavit) (E.D.Tenn. Aug 03, 

2010) Plaintiff's Response to Defendants' Motion for Protective Order (NO. 110-CV-005) " 

HN: 4 (F.R.D.) 

 313 TEXAS ADVANCED OPTOELECTRONIC SOLUTIONS, INC., Plaintiff, v. INTERSIL COR-

PORATION, Defendant., 2009 WL 3228010, *3228010 (Trial Motion, Memorandum and Affidavit) 

(E.D.Tex. Jul 06, 2009) Plaintiff's Motion to Compel and Brief in Support (NO. 408-CV-451) 

HN: 1 (F.R.D.) 

 314 ACHATES REFERENCE PUBLISHING INC., Plaintiff, v. MICROSOFT CORPORATION, De-

fendant., 2008 WL 4355968, *4355968+ (Trial Motion, Memorandum and Affidavit) (E.D.Tex. Jul 

17, 2008) Microsoft Corporation's Opposition to Achates' Motion to Compel Discovery (NO. 

207CV00245) HN: 1 (F.R.D.) 

 315 ACHATES REFERENCE PUBLISHING, INC., Plaintiff, v. MICROSOFT CORPORATION, De-

fendant., 2008 WL 4332135, *4332135+ (Trial Motion, Memorandum and Affidavit) (E.D.Tex. Jul 

08, 2008) Response In Opposition to Defendant's Second Motion to Extend Its Document Pro-

duction Deadline and Achates' Motion to Compel Discovery Regarding the Defendant's Doc-

ument Search Strategy (NO. 207CV00245) " HN: 4 (F.R.D.) 

 316 ACHATES REFERENCE PUBLISHING, INC., Plaintiff, v. MICROSOFT CORPORATION, De-

fendant., 2008 WL 4332134, *4332134+ (Trial Motion, Memorandum and Affidavit) (E.D.Tex. Jul 

01, 2008) Response in Opposition to Defendant's Second Motion to Extend Its Document Pro-

duction Deadline and Achates' Motion to Compel Discovery Regarding the Defendant's Doc-
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