
UN ITED STATES DISTRICT COURT FOR THE

SOUTHERN DISTRICT OF FLORIDA

M IAM I DIVISION

Case Num ber: 17-22435-ClV-M ARTlNEZ-O TAZO -% YES

FELICITA EL HASSAN,

Plaintiff,

VS.

LIBERTY HOME EQUITY SOLUTIONS,
IN C. and ROBERTSON, ANSCHUTZ &

SCHNEID P.L.,
Deflendants

.

ORDER O N DEFENDANT RO BERTSO N. ANSCHUTZ & SCHNEID. P.L.'S M O TION
TO DISM ISS COM PLAINT

THIS MATTER is before the Court on Defendant Robertson, Anschutz & Schneid, P.L.'S

(;:RAS'') Motion to DismissComplaint (CçMotion'') gECF No. 1-2 at 1231. The Court has

reviçwed RAS' Motion, Plaintiffs response in opposition gECF No. 211 and is otherwise fully

advised in the premises.

1. Background

This action stem s from foreclosure proceedings instituted against Felicita El Hassan by

Defendants in state court. Plaintiff s allegations in the instant action are sum marized as follows:

On or about April 5, 2016, a foreclosure action was tiled by Co-Defendant Liberty Hom e Equity

Solutions, lnc. téll-iberty''l, by and through RAS, against Felicita El Hassan ('éEl Hassan or

' ' i the Eleventh Judicial Circuit for M iami-Dade County
, Florida: L i/pcr/.p HomePlaintiff ) n

Equity Solutions, lnc. Felicita El Hanan, et al., Case No. 2016-CA-8579-CA-01

(ûToreclosure Proceedings'').ECF No. 1-2 at 6 !1 l 5.The foreclosure proceedings were based

on the erroneous belief that E1 Hassan had ceased occupying the subject property. Id at 11 16.

1 W hen referring to the foreclosure proceedings
, this Coul't will use ûtEl Hassan.'' W hen referring

to the instant action, this Court will use ûdplaintiff''
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On April 27, 2016, El Hassan advised RAS of their apparent error in their belief that she had

ceased occupying the subject property. 1d. at 7 %21 . On May1 1, 2016, despite E1 Hassan's

notice to RAS that she had continuously occupied the subject property, RAS filed a motion in the

foreclosure proceedings, requesting the court issue an order to show cause why a final judgment

of foreclosure should not be entered against El Hassan. 1d. at 8 $28. On M ay 17, 2016, E1

Hassan, through counsel, filed a motion to dismiss the foreclosure complaint on the grounds that

(RAS' allegation that she had ceased occupying the subject property was false. 1d. at 9 $36. On

August 25, 2016, Liberty, through RAS, tiled a notice of voluntary dism issal of the foreclosure

complaint. 1d. at 9-10 :37. Following the voluntary dismissal, E1 Hassan filed a motion for

attorney's fees and costs. 1d. at 10 $39. Liberty, through RAS, tûvehemently opposed'' El

Hassan's request by threatening her with sanctions if she continued to pursue her claim for

reimbursement. 1d. at $39. On January 17, 2017, the coul't presiding over the foreclosure

proceedings granted El Hassan's motion for attorney's fees and costs, and reserved ruling on the

amount to be awarded until an evidentiary hearing could be held. 1d. at 1 1 $ 42, Ex. F.

While the amount of fees to be awarded remained unresolved, Plaintiff tiled the subject

Complaint in this Coul't, bringing the following claims against ItAS: (a) Count 1 - violations of

the Fair Debt Collection Practices Act, 1 5 U.S.C. j 1692, et seq., (çiFDCPA''); (b) Count V -

intentional infliction of emotional distress; (c) Count Vl - malicious prosecution', and (d) Count

VI1I - violation of Florida's Consumer Collection Practices Act,Fla. Stat. 559.72, et seq.

(ûIFCCPA'').

Il. Analysis

A. Legal Standard

Federal Rule of Civil Procedure 8(a) provides that a plaintiffs pleading çkmust contain ...
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a short and plain statem ent of the claim showing that the pleader is entitled to relief.'' The

Suprem e Court has instructed that a plaintiff m ust submit ûçmore than an unadom ed, the-

defendant-unlawfully-harmed-me accusation.''Ashcrojt v. Iqbal, 556 U.S. 662, 678 (2009). SCTo

survive a motion to dismiss, a complaint must contain suftscient factual matter, accepted as true,

to state a claim to relief that is plausible on its face.'' 1d. ttA claim has facial plausibility when

the plaintiff pleads factual content that allows the court to draw the reasonable inference that the

defendant is liable for the misconduct alleged.'' fJ. Stg-l-lhe tenet that a court must accept as true

all of the allegations contained in a complaint is inapplicable to legal conclusions. Threadbare

recitals of the elements of a cause of action, supported by m ere conclusory statem ents, do not

suftice.'' 1d. Generally, in deciding a motion to dismiss for failure to state a claim, the court

limits its inquiry to facts stated in the complaint. See Fed. R. Civ. P. 12(d). But if a document is

central to the claim and is attached or incorporated by reference into the complaint, it is not

considered çkoutside the pleading'' and can be considered by the court. SFM  Holdings, L td.

B. Florida's Litigation Privilege

In its M otion, RAS begins by arguing that Plaintiff s claim s for intentional intliction of

em otional distress and violations of the FCCPA are barrtd by Florida's Litigation Privilege, as

those two claim s arisc out of eonduct or actions that occurred in the state foreelosure

proceedings. The Florida litigation privilege provides absolute immunity to any act occurring

during the course of a judicial proceeding, regardless of whether the act involves a defamatory

statem ent or other tortious behavior, so long as the act has some relation to the proceeding. Del

Moinico v. Traynor, 1 1 6 So.3d 1205, l 2 l 1 (F1a. 201 3); see also L evin, Middlebrooks, Mabie,

Thomas, Mayes d: Mitchell, P.A. v. United States Fire lns. Co., 639 So.2d 606, 608 (Fla. 19944.
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ékg-l-his) litigation privilege applies aeross the board to adions in Florida, both to common-law

causes of action, those initiated pursuant to a statute, or of some other origin.'' Echevarria,

Mccalla, Raymer, Barrett d: Frappier v. Cole, 950 So.2d 380, 384 (Fla. 2007).

Count V - lntentional lnfliction of Emotional Distress

Plaintiff raises two arguments as to why Count V should survive Florida's litigation

privilege: (a) the litigation privilege is an affinnative defense that should not be considered at the

motion to dismiss stage', and (b) some of the complained of conduct occurred after the filing of

the notice of voluntary dism issal.

Although the litigation privilege m ay be considered an affirmative defense, it is well-

settled that it can also be considered on dism issal if the action tûoccurred during the course of a

judicial proceeding and had a substantial relation to that proceeding.'' Jackson v. Bellsouth

Telecommunications, 272 F.3d 1250, 1276 (1 lth Cir. 2004). A review of Plaintiff's allegations

in Count V confinns that the complained of conduct occurred during the course of a judicial

proceeding and had a substantial relation to that proceeding.Indeed, pursuing the foreclosure of

the subject property and seeking fees for its pursuit despite knowing that Plaintiff continuously

resided at the subject property fonus the basis for Plaintiffs intentional intliction of emotional

distress claim against RAS. See ECF No. 1-2 at 30 lr 130 (alleging that 'CRAS intentional

actions. . .in pursuing foreclosure of her home, despite being advised directly by MRS. EL

HASSAN that the fptté'g ofdefault, her alleges J5'/c7 non-residence, wtz,s untrue, wl5, egregious,

reckless.'') (emphasis addedl; Id at !1 132 (kûlndeed, RAS' intentional actions were outrageous, go

beyond a11 bounds of decency, and are regarded as odious and utterly intolerable in a civilized

community, especially in threatening sanctions against an 87-year-old widow who has advised

W-X.V prior to its actions, that she wtz-ç, and had in fact, always lived in her home.'') (emphasis
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added); 1d. at 31 !! l 33 (alleging that RAS' intentional actions caused severe emotional distress

upon Plaintiff Qiwho not only endured the erroneous foreclosure lawsuit hling against her, but

,, 2 jaasis addedl; Ideven in theface ofvindication, faces the threat ofsanctions against her. ) (emp

at !! 1 35 (alleging that Plaintiff has incurred actual damages, Qoincluding signscant emotional

distress, anxiety stress, embarrassment and humiliation directly resultingh'om her home being

threatened with immediate foreclosure andpublic sale, despite having advised Defendant, 2Xk%

that its claim wtz-ç baseless.t') (emphasis added).

Plaintiff next argues that Florida's litigation privilege is not a bar because some of RAS'

actionable conduct occurred after the filing of the notice of voluntary dismissal (which Plaintiff

believes terminated the case with respect to Florida's litigation privilege), but while the

determ ination of the am ount of the award in favor of E1 Hassan was still pending. Plaintiff s

argument is not com pelling. The fact rem ains that the conduct that occurred after the filing of

the notice of voluntary dismissal (lkAS' alleged threats of sanctions against E1 Hassan for

seeking reimbursement for attorney's fees in the foreclosure proceedings) arose out of conduct or

actions that occurred in the foreclosure proceedings, especially when the complained of conduct

related to the reim bursem ent of attorney's fees and occurred while the determ ination of the

amount was still pending.

The Coul't finds that the conduct that allegedly gives rise to Count V arises out of conduct

or actions that occurred in the foreclosure proceedings and had a substantial relation to the

foreclosure proceedings. The Court further finds that Plaintiff's Complaint affirmatively and

clearly establishes that the challenged conduct with respect to Count V is related to the prior

The Court notes that at the time of filing the instant action, the court presiding over the

foreclosure proceedings had already granted El Hassan's motion for attorney's fees and costs, while
reserving ruling on the amount of fees and costs to be awarded to El Hassan until an evidentiary hearing

could be held. See ECF No l-2 at 92-96, Ex. F.
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foreclosure proceedings, and therefore, the litigation privilege bars Count V. As such, Count V

is DISMISSED WITH PREJUDICE. See Jackson, ?72 F.3d at 1277 (dlFlorida courts have also

made it abundantly clear that any affirmative defense, including the litigation privilege, may be

considered in resolving a motion to dism iss when the complaint affirmatively and clearly shows

the conclusive applicability of the defense to bar the action.'').

Count VI1I - Violation of FCCPA

3 A ain a reviewSim ilarly
, Plaintiff s FCCPA claim is barred by the litigation privilege. g ,

of the allegations contained in Count V11l reveals that the basis for the FCCPA count is the filing

of the foreclosure proceedings despite knowing that Plaintiff continuously resided in the subject

property. See ECF No. 1-2 at 35 $ 159 (alleging that RAS violated the FCCPA by Giintentionally

pursuing foreclosure of MRS. EL HASSAN'S home,despite being advised that the alleged

Default wtu baseless and erroneous. ''); Id at 36 11 1 61 (alleging that RAS' conduct in pursuing

foreclosure tz-/icr being made aware that there wtz5' no default wtzs' a violation ofthe FCCPA); ld.

at !î 162 (alleging that RAS' deliberate misrepresentation in its notice of voluntary dismissal in

theforeclosure proceedings wt',s undertaken to deprive her ofher ability to collectfees and costs

in (he foreclosure proceeding violates the FCCPA); 1d. % 163 (alleging that RAS' threats

sanctions J/cr El Hassan sought attorney .AC.ç and costs in foreclosure proceedings wJy

undertaken to deprive her ofher ability to collect fees and costs in the foreclosure proceeding

violates the FCCPA). Plaintiff has not pled any conduct in the present suit outside of conduct

that occurred in the foreclosure proceedings. See Perez v. Bureaus lnv. Group No. l1, L L C, No.

09-CV-20784, 2009 WL 1973476, at *3(S.D. Fla. July 8, 2009) (holding Florida's litigation

privilege barred plaintiff's FCCPA claim as ûtthe filing of the collection lawsuit clearly relates to

3 l i tiff raises the same two arguments that it did with respect to Count V
. The Court has alreadyP a n

disposed of these arguments, supra.
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a judicial proceeding, and is the sole basis of plaintiff s FCCPA claim in the present suit.'').

Accordingly, the Court finds that the conduct that allegedly gives rise to Count V11l arises out of

conduct or actions that occurred in the foreclosure proceedings and had a substantial relation to

the foreclosure proceedings.The Coul't further finds that Plaintiff s Complaint affirmatively and

clearly establishes that the challenged conduct with respect to Count V1I1 is related to the

foreclosure proceedings, and therefore, Florida's litigation privilege bars Count V11I. As such,

4Count V11l is DISM ISSED W ITH PREJUDICE
. See Jackson, 372 F.3d at 1277.

C. Rem aining Counts

Count VI - M alicious Prosecution

To state a claim for malicious prosecution, Plaintiff must allege'.

(1) an original criminal or civil judicial proceeding against the present plaintiff
was commenced or continued; (2) the present defendant was the legal cause of the
original proceeding against the present plaintiff as the defendant in the original

proceeding; (3) the tennination of the original proceeding constituted a bona fide
termination of that proceeding in favor of the present plaintiff; (4) there was an
absence of probable cause for the original proceeding; (5) there was malice on the
pal4 of the present defendant; and (6) the plaintiff suffered damage as a result of
the original proceeding.

Weiland v. Palm Beach C/7/y. Sherff's Ofhce, No. 12-8 1416-CIV, 2013, W L 1217702 l , at *8

(S.D. Fla. May 16, 20l 3). Where the malicious prosecution claim is brought against an attonwy,

as is the case here, the standard under element (4) - lack of probable eause - appears to be higher

than the standard in other m alicious prosecution actions. ln an action against an attonwy, the

standard under element (4) is whether, following a reasonable investigation of the facts, it is the

attorney's reasonable and honest belief that his/her client has a tenable claim . Rivernider v.

Meyer, 174 So.3d 602, 605 (F1a. 4th DCA 20l 5).

First, Plaintiff im properly incorporates and re-alleges allegations from the prior count

4 Moreover
, as explained infra, RAS was not collecting a debt.
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against Liberty. See Weiland v. Palm Beach County Sherr# 's O//ctr, 792 F.3d 1 313, 132 1 (1 1th

Cir. 2015) (ks-l-he most common type - by a long shot - is a complaint containing multiple counts

where each count adopts the allegations of all preceding counts, causing each successive count to

carry a11 that came before. . .''); ECF No. l -2 at 41 146 (ûdplaintiff repeats, re-alleges and

incorporates by reference paragraphs 1through 44 and 138-144 against the Defendant, 2XkV.'5)

(emphasis added). Moreover, Plaintiff fails to state a claim for malicious prosecution. For a

malicious prosecution claim to succeed against an attorney under Florida law, the prosecution

must have been initiated without malice and Plaintiff must m eet the heightened standard of lack

of probable cause. Plaintiff has failed to allege, and without sufficient facts, that RAS initiated

the foreclosure proeeedings with the reasonable and honest belief that its clients' elaim was not

tenable or with m alice. As such, Count VI agaihst RAS is DISM ISSED W ITHOUT

PREJUDICE for failure to state a claim for relief. See Ashcroft, 556 U.S. at 678 (skg-l-lhe tenet

that a court must accept as true all of the allegations contained in a complaint is inapplicable to

legal conclusions. Threadbare recitals of the elem ents of a cause of action, supported by mere

conclusory statements, do not suffice.''l; see also Eiras v. State ofFla., Case No. 16-CV-231-J-

34PDB, 2017 WL 897305, at *8 (M.D. Fla. Mar. 7, 2017) (dismissing malicious prosecution

claim because plaintiff S'm erely alleges in a conclusol'y fashion that Baker arrested him ûwithout

probable cause' and iin the absence of lawful authority''').

Count l - FDCPA

RAS argues that Plaintiff's FDCPA claim fails because RAS is not a tûdebt collector''

within the meaning of the FDCPA and foreclosure is not a 'tdebt collection activity'' under the

FDCPA . The Court notes that Plaintiff fails to respond to RAS' argument that a foreclosure is

not a ûtdebt collection activity.'' A plaintiff, who, in her responsive brief, fails to address her

- 8-
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obligation to object to a point raised by the defendant

Anderson v. Branch Banking dr Trust Co.,

implicitly concedes that point. See

l 19 F. Supp. 3d 1328, 1345 (S.D. Fla. 2015) (citing

Pelh-esne v. Village of Williams Bay,917 F.2d 1017, 1023 (7th Cir. 1990) ($ûA litigant who fails

to press a point by supporting it with pertinent authority, or by showing why it is sound despite a

lack of supporting authority or in the face of contrary authority, forfeits the point. g'T'he Courtl

will not do his research for him.''))). As such, Plaintiff s FDCPA count can be dismissed on this

basis.

M oreover, addressing RAS' argument on the merits, this Coul't finds the argum ent

persuasive as Plaintiff's Com plaint does not allege a debt collection activity protected by the

FDCPA. tûNearly every court that has addressed the question has hcld that foreclosing on a

mortgage is not debt collection activity. ..'' Beadle v. Haughey, No. Civ. 04-272-5M , 2005 W L

300060, at *3 (D.N.H. Feb. 9, 2005), (cited in Warren v. Countrywide Home L oans, Inc., 342 F.

App'x 458, 461 (1 1th Cir. 2009) (per curiaml). That is because ktltlhe FDCPA is intended to

process of collecting funds from a debtor. But,

Payment of funds is not the object of the foreclosure

curtail objectionable acts occurring in the

foreclosing. ..is an entirely different path.

action. Rather, the lender is foreclosing its interest in the property.'' Hulse v. Ocwen FcJ Bank

FSB, 195 F. Supp. 2d 1 1 88, 1204 (D. Or. 2002); see also Beeport v. JP. Morgan Chase Nat 1

Corp. Servs., Inc., 57 F. Supp. 3d 1358, 1375-76 (M.D. Fla. 2014). This reasoning leads to a

narrow exception to the rule when the foreclosure also seeks payment of the underlying

F.supp.3d 1252, 154-55 (S.D. Fla.promissory note. See Roban v. Marinosci L tzw Grp., 34

20 l4) (Scola, J.); see also Battle v. Gladstone L tzw Grp., #.W., 951 F.supp.zd 13 10, 13 1 3 (S.D.

Fla. 2013) (Martinez, J) (tiling a complaint seeking mortgage foreclosure and payment on a

promissory note is debt collection under the FDCPA). However, the plain language of the Home
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Equity Conversion Note and Mortgage attached to the foreclosure complaint (which was

attached to the operative complaint) makes clear that the foreclosure did not seek payment of the

underlying Note. See (ECF No. 1-2 at 48 !I4(c) (ûdtzimitation of Liability.Borrower shall have

no personal liability for payment of the debt.Lender shall enforce the debt only through sale of

the Property Covered by the Seeurity Instrument. . .'') (Note); and ECF No. 1-2 at 56 !( 10 (No

Deficiency Judgm ents.Borrower shall have no personal liability for paym ent of the debt secured

by this Security lnstrum ent. Lender may enforce the debt only through sale of the Property.

Lender shall not be permitted to obtain a deficiency judgment against Borrower if the Security

'' Mortgagelll.sInstrument foreclosed.. . (

PREJUDICE.

such, Count I DISM ISSED W ITH

For the foregoing reasons, after cazeful consideration it is hereby:

ORDERED and ADJUDGED that

Defendant Robertson, Anschutz & Schneid, P.L.'S Motion to Dismiss Complaint

(ECF No. 1-2 at 1231 is GRANTED, as set forth herein.

3.

Counts 1, V (against RASI, Vl1I are DISMISSED W ITH PREJUDICE.

Count Vl is DISM ISSED W ITHOUT PREJUDICE.

4. If Plaintiff cures the pleading deficiencies with respect to the malicious

6 h 1 remaining claim s in this action areprosecution claims brought against each Defendant 
, t e on y

the malicious prosecution claim s. Because Plaintiff has no surviving federal claim s and has

established no other basis for federal jurisdiction, the Coul't hereby declines to exercise

supplemental jurisdiction pursuant to 28 U.S.C. 1 1367 over the remaining malicious prosecution

5 The Home Equity Conversion Note was attached to the Foreclosure Complaint which
, in turn,

was attached to the Operative Complaint. In order to confirm its reading of the Home Equity Conversion

Note, the Court accessed the foreclosure complaint via hlpsr//- z.miami-dadeclerk.com/ocs/.

6 See (ECF No. 30 (Order on Liberty's Motion to Dismiss, dismissing Plaintiff's malicious

prosecution claim against Co-Defendant Liberty without prejudice.lj.

- 1 0 -
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claims as to both Defendants. See United Mine Workers ofAm. v. Gibbs, 383 U.S. 715, 726

(1 996). Accordingly, this action is hereby REMANDED to the Circuit Court of the Eleventh

Judicial Circuit in and for M iam i-Dade County for final disposition.

This action is CLOSED and a11 pending motions are DENIED AS M OOT.

DONE AND ORDERED in Chambers at Miami, Florida, this Dvday of June, 2018.

zt

JOS E. M ARTINEZ

UN ED STATES DISTRICT JUDGE

Copies provided to:

M agistrate Judge Otazo-Reyes

All Counsel of Record
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