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U NI T E D S T A T E S DI S T RI C T C O U R T 

N O R T H E R N DI S T RI C T O F C A LI F O R NI A 

 

T O D D C H RI S T O P H E R W HI T E , 

Pl ai ntiff,  

vs. 
 

P O R T F O LI O R E C O V E R Y A S S O CI A T E S L L C,  

E T A L ., 

D ef e n d a nts. 
 

C A S E N O .  1 9- c v- 0 2 7 4 3- Y G R     
 
 
O R D E R G R A N TI N G M O TI O N T O D I S MI S S 

W I T H O U T L E A V E T O A M E N D  

R e: D kt. N o. 6 9 

 

 

T his is t h e s e c o n d r o u n d of bri efi n g o n a m oti o n t o dis miss fil e d b y d ef e n d a nt C a pit al O n e 

B a n k ( U S A), N. A. ( “ C a pit al O n e ”) 1  a s t o t h e c o m pl ai nt fil e d b y pr o s e  pl ai ntiff T o d d C hrist o p h er 

W hit e.  T h e C o urt gr a nt e d C a pit al O n e’s pri or m oti o n t o dis miss t h e i niti al c o m pl ai nt b ut aff or d e d 

pl ai ntiff l e a v e t o a m e n d as t o all cl ai ms.  Pl ai ntiff s u bs e q u e ntl y fil e d a first a m e n d e d c o m pl ai nt 

( “ F A C ”), w hi c h, li k e t h e i niti al c o m pl ai nt, all e g es t hr e e c a us es of a cti o n arisi n g u n d er t h e F air 

Cr e dit R e p orti n g A ct, 1 5 U. S. C. § § 1 6 8 1, et s e q . ( “ F C R A ”); t h e F air D ebt C oll e cti o n Pr a cti c es 

A ct, 1 5 U. S. C. § § 1 6 9 2, et s e q.  ( “ F D C P A ”); a n d C alif or ni a’s U nf air C o m p etiti o n L a w, B usi n ess 

a n d Pr of essi o ns C o d e § § 1 7 2 0 0, et s e q . ( “ U C L ”).  C a pit al O n e a g ai n m o v es t o dis miss. 

H a vi n g c ar ef ull y c o nsi d er e d t h e pl e a di n gs i n t his a cti o n a n d t h e p a p ers s u b mitt e d, a n d f or 

t h e r e as o ns s et f ort h b el o w, t h e C o urt fi n ds as f oll o ws:2  

 
1   D ef e n d a nt’s m oti o n n ot es t h at alt h o u g h pl aintiff n a m es “ C a pit al O n e ” as a d ef e n d a nt, t h e 

c orr e ct e ntit y n a m e is C a p it al O n e B a n k ( U S A), N. A. 

2   P urs u a nt t o F e d er al R ul e of Ci vil Pr o c e d ure 7 8( b) a n d Ci vil L o c al R ul e 7- 1( b), t h e C o urt 
pr e vi o usl y v a c at e d t h e h e ari n g o n t h e m oti o n.  ( D kt. N o. 7 5.) 
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1.  F air Cr e dit R e p orti n g A ct 

As st at e d i n t h e C o urt’s or d e r o n t h e first m oti o n t o dis miss, t o bri n g a cl ai m a g ai nst a 

f ur nis h er of i nf or m ati o n t o a cr e dit r e p orti n g a g e nc y t h at is c a p a bl e of s ur vi vi n g a m oti o n t o 

dis miss, a pl ai ntiff m ust m a k e a pri m a f a ci e s h o wi n g of i n a c c ur at e r e p orti n g, t h at t h e f ur nis h er h a d 

n oti c e of t h e dis p ut e, a n d t h at pl ai ntiff s uff er e d d a m a g es as a r e s ult of t h e i n a c c ur at e r e p orti n g.  

C ar v al h o v. E q uif a x I nf o. S er vs., L L C , 6 2 9 F. 3 d 8 7 6, 8 9 0 ( 9t h Cir. 2 0 1 0); s e e als o D e n nis v. B E H-

1, L L C , 5 2 0 F. 3 d 1 0 6 6, 1 0 6 9 ( d es cri bi n g w h at m a y c o nstit ut e a ct u al d a m a g es u n d er t h e F C R A).  

T h e C o urt pr e vi o usl y f o u n d t h at pl ai ntiff’s F C R A cl ai m f ail e d b e c a us e h e di d n ot pr o vi d e 

s uffi ci e nt all e g ati o ns a b o ut t h e p ur p ort e d i n a c c ur a c y  of t h e i nf or m ati o n C a pit al O n e f ur nis h e d f or 

pl ai ntiff’s cr e dit r e p orts or t h e n a t ur e of a n y h ar m pl ai ntiff s uff ere d as a r es ult of C a pit al O n e’s 

c o n d u ct.  T h e C o urt als o n ot e d t h at a n y a m e n d e d c o m pl ai nt s h o ul d cl arif y w h et h er a n d h o w 

C a pit al O n e w as p ut o n n oti c e of a dis p ut e r el at e d t o i n a c c ur at e r e p orti n g of pl ai nt iff’s d e bt. 

T h e C o urt fi n ds t h at, wit h r es p e ct t o t h e F C R A cl ai m, t h e F A C s uff ers fr o m t h e s a m e 

d ef e cts as t h e i niti al c o m pl ai nt.  T h at is, pl ai ntiff r e- all e g es t h at E q uif a x’s c o ns u m er r e p orts 

i n cl u d e d i n a c c ur at e i nf or m ati o n r eg ar di n g a p ur p ort e d b a n kr u pt c y dis c h ar g e, a n d t h at b e c a us e of 

t h e i n a c c ur at e r e p orti n g, pl ai ntiff w as r e q uir e d t o p a y m o n e y t o o btai n c o pi es of c o ns u m er r e p orts 

f or f urt h er r e vi e w a n d i ns p e cti o n.  S e e F A C ¶ ¶ 1 0, 1 4.  H o w e v er, t h es e a p p e ar t o b e t h e o nl y 

f a ct u al all e g ati o ns e v e n t a n g e nti all y r el at e d t o cr e dit r e p orti n g.  As wit h t h e i niti al c o m pl ai nt, t h e 

F A C d o es n ot all e g e a n y c o n n e cti o n b et w e e n t h e C a pit al O n e d e bt a n d t h e b a n kr u pt c y r e p orti n g, 

n or d o es h e off er a n y all e g ati o n as t o w h y t h e C a pit al O n e d e bt its elf m a y b e i n a c c ur at el y 

r e p ort e d.  I n a d diti o n, pl ai ntiff d oes n ot all e g e t h at C a pit al O n e w as o n n oti c e of a dis p ut e r el at e d 

t o i n a c c ur at e r e p orti n g.3  

  A c c or di n gl y, C a pit al O n e’s m oti o n t o dis miss pl ai ntiff’s F C R A cl ai m is gr a nt e d.  F urt h er, 

 
3   Pl ai ntiff’s o p p ositi o n d o es n ot pr o vi d e a n y a d diti o n al cl arit y a b o ut t h e n at ur e of t h e 

cl ai m.  I n it, pl ai ntiff a v ers t h at “ C a pit al O n e r e p ort[ e d] i n a c c ur at e i nf or m ati o n t o E q uif a x f or a 
o n e y e ar p eri o d st arti n g fr o m  A u g ust 1 9, 2 0 1 6 u ntil A u g ust 1 6, 2 0 1 8 ” a n d “ c a us e d P ortf oli o 
R e c o v er y [] t o i n a c c ur at el y r e p ort si mil ar i n f or m ati o n t o t h e cr e dit b ur e a us d uri n g a 6 m o nt h 
p eri o d b et w e e n[] N o v e m b er 1 6, 2 0 1 8 a n d M a y 1 7, 2 0 1 9. ”  T o s u p p ort t h es e ass erti o ns, pl ai ntiff 
att a c h es E q uif a x cr e dit r e p orts fr o m t his p eri o d.  H o w e v er, as wit h t h e F A C, t h e o p p ositi o n d o es 
n ot p oi nt t o a n y f a cts t o s u p p or t t h es e c o n cl us or y all e g ati o ns, n or c a n t h e C o urt dis c er n a n y 
i n a c c ur a ci es i n t h e off er e d cr e dit r e p orts.   
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b e c a us e pl ai ntiff’s all e g ati o ns as t o t h e F C R A cl ai m h a v e n ot s u bst a nti v el y c h a n g e d fr o m t h e 

i niti al c o m pl ai nt t o t h e F A C, t h e C o urt fi n ds t h at f urt h er a m e n d m e nt w o ul d b e f util e.  As s u c h, t h e 

cl ai m is dis miss e d wit h o ut l e a v e t o a m e n d.  

2.  F air D e bt C oll e cti o n Pr a cti c es A ct 

As t his C o urt h as pr e vi o usl y dis c uss e d, t o st at e a n F D C P A cl ai m, a pl ai ntiff m ust all e g e 

f a cts est a blis hi n g t h at: “( 1) [t h e] pl ai ntiff h as be e n t h e o bj e ct of c oll e cti o n a cti vit y arisi n g fr o m a 

c o ns u m er d e bt; ( 2) t h e d ef e n d a nt q u alifi es as a ‘ d e bt c oll e ct or’ u n d er t h e F D C P A; a n d ( 3) t h e 

d ef e n d a nt h as e n g a g e d i n a pr o hi b it e d a ct or h as f ail e d t o p erfor m a r e q uir e m e n t i m p os e d b y t h e 

F D C P A. ”  Ellis v. P hilli ps & C o h e n Ass o cs., Lt d. , N o. 5: 1 4- c v- 0 5 5 3 9- EJ D, 2 0 1 6 W L 5 6 6 9 8 1, at 

* 3 ( N. D. C al. J u n e 3 0, 2 0 1 6) ( q u oti n g D a n g v. Citi M ort g a g e, I n c. , N o. 5: 1 1- c v- 0 5 0 3 6 EJ D, 2 0 1 2 

W L 7 6 2 3 2 9, at * 3 ( N. D. C al. M ar. 7, 2 0 1 2)).  T h e C o urt pr e vi o usl y dis miss e d t h e F D C P A cl ai m 

b e c a us e pl ai ntiff f ail e d t o all e g e  s uffi ci e nt f a cts s h o wi n g t h at C apit al O n e w as a “ d e bt c oll e ct or ” 

e n g a g e d i n pr o hi bit e d c o n d u ct u n d er t h e st at ut e. 

  T h e F A C, u nli k e t h e i niti al c om pl ai nt, all e g es t h at  C a pit al O n e is a “ d e bt c oll e ct or ” w h o, 

i n c o n n e cti o n wit h P ortf oli o R e c o v er y Ass o ci at es L L C ( “ P ortf oli o R e c o v er y ”), “ m a k es pr o hi bit e d 

c o m m u ni c ati o ns t o p ut ati v e d e bt or s d uri n g p e n d e n c y of a [] C h a pt er 7 b a n kr u pt c y st a y i n vi ol ati o n 

of ” t h e F D C P A.  Pl ai ntiff als o h as att a c h e d t o t h e F A C c orr es p o n d e n c e, i n cl u di n g l ett ers a n d 

st at e m e nts, p ur p ort e dl y s e nt  t o pl ai ntiff fr o m C a pit al O n e b et w e e n 2 0 1 6 a n d 2 0 1 9. 

  T h es e all e g ati o ns, n a m el y, t h at C a pit al O n e is a “ d e bt c oll e ct or ” t h at e n g a g e d i n d e bt 

c oll e cti o n a cti viti es, c ur e s o m e of t h e d efi ci e n ci es i n t h e i niti al c o m pl ai nt.  H o w e v er, pl ai ntiff still 

d o es n ot st at e a pl a usi bl e cl ai m f or r eli ef b as e d o n C a pit al O n e’s c o n d u ct b e c a us e h e h as n ot 

all e g e d a n y pr o hi bit e d  c oll e cti o n a cti vit y.  S p e cifi c all y, pl ai ntiff d o es n ot st at e f a cts s uffi ci e nt t o 

est a blis h t h e “ p e n d e n c y of a [] C h a pt er 7 b a n kr u pt c y st a y ” d uri n g w hi c h C a pit al O n e s e nt t h e 

r el e v a nt c orr es p o n d e n c e t o pl ai ntiff.  I nst e a d, pl ai ntiff all e g es t h at h e fil e d a v ol u nt ar y p etiti o n i n 

b a n kr u pt c y c o urt, b ut h e c o n c e d es  t h at n o a cti o n a ct u all y c o m m e n c e d d u e t o s u bst a nti al d ef e cts i n 

i niti ati o n p a p er w or k.  Wit h o ut t he c o m m e n c e m e nt of a b a n kr u pt c y, a n a ut o m a ti c st a y w o ul d n ot 

h a v e iss u e d.  F urt h er, t h e m at eri als s u b mitt e d s h o w t h e b a n kr u pt c y pr o c e e di n gs c o n cl u di n g i n 

2 0 1 5, b ef or e t h e c o m m u ni c ati o ns b e gi n ni n g i n 2 0 1 5.  Pl ai ntiff als o m a k es n u m er o us all e g ati o ns 

C a s e 4: 1 9- c v- 0 2 7 4 3- Y G R   D o c u m e nt 7 6   Fil e d 0 2/ 1 8/ 2 0   P a g e 3 of 5



 

4 

1 

2 

3 

4 

5 

6 

7 

8 

9 

1 0 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

1 7 

1 8 

1 9 

2 0 

2 1 

2 2 

2 3 

2 4 

2 5 

2 6 

2 7 

2 8 

Un
it

ed
 
St

at
es

 
Di

st
ri

ct
 

Co
ur

t 
No

rt
he

rn
 

Di
st

ri
ct
 o

f 
Ca

li
fo

rn
i

a 

c o n c er ni n g b a n kr u pt c y pr o c e e di n gs g e n er all y, s e e F A C ¶ 1 4, b ut d o es n ot ti e a n y of t h es e 

all e g ati o ns t o t his c as e, m u c h l ess t o C a pit al O n e s p e cifi c all y. 4   Gi v e n t h at pl ai ntiff pr o vi d e d 

i nf or m ati o n f or o n e b a n kr u pt c y pro c e e di n g, it is l o gi c al  t o c o n cl u d e t h at n o n e e xists f or t h e 

r el e v a nt ti m e p eri o d. 

  As s u c h, pl ai ntiff’s F D C P A clai m f ails.  M or e o v er, b e c a us e f urt h er a m e n d m e nt w o ul d b e 

f util e, t h e C o urt gr a nts C a pit al O n e’s m oti o n t o dis miss t his cl ai m wit h o ut l e a v e t o a m e n d. 

3.  C alif or ni a’s U nf air C o m p etiti o n L a w 

I ns of ar as pl ai ntiff’s cl ai m f or vi ol ati o n of t h e U C L b as e d o n t h e s a m e all e g e d c o n d u ct as 

t h e F C R A or F D C P A cl ai ms, t h e clai m f ails f or t h e r e as o ns dis c uss e d h er ei n.  T o t h e e xt e nt t h e 

U C L cl ai m is p ur p ort e dl y b as e d o n ot h er c o n d u ct, pl ai ntiff h as n ot all e g e d s uffi ci e nt f a cts t h at 

C a pit al O n e e n g a g e d i n “ u nl a wf ul, u nf air, or fr a u d ul e nt b usi n ess a ct or pr a cti c e ” or “ u nf air, 

d e c e pti v e, u ntr u e, or misl e a di n g a d v ertisi n g. ”  T h e U C L cl ai m is  t h er ef or e dis miss e d wit h o ut 

l e a v e t o a m e n d. 

* * * * * 

F or t h e f or e g oi n g r e as o ns, t h e C o urt G R A N T S  C a pit al O n e’s m oti o n t o dis miss t h e First 

A m e n d e d C o m pl ai nt W I T H O U T L E A V E T O A M E N D .  A c c or di n gl y, C a pit al O n e is h er e b y 

D I S MI S S E D fr o m t his c as e. 

F urt h er, t h e C o urt n ot es t h at P ortf oli o R e c o v er y, t h e r e m ai ni n g d ef e n d a nt i n t his c as e, h as 

a ns w er e d t h e i niti al c o m p l ai nt b ut n ot t h e F A C.  As s u c h, P ortf oli o R e c o v er y s h all r es p o n d t o t h e 

F A C n o l at er t h a n F e b r u a r y 2 8, 2 0 2 0 .  P ortf oli o R e c o v er y m a y n ot, h o w e v er, r ais e a n y ar g u m e nts 

i n its r es p o ns e t h at c o ul d h av e b e e n r ais e d pr e vi o usl y. 

A C as e M a n a g e m e nt C o nf er e n c e s h all b e s et f or M o n d a y, M a r c h 2 3, 2 0 2 0 at 2: 0 0 p. m.  i n 

t h e F e d er al B uil di n g, 1 3 0 1 Cl a y Str e et, O a kl a n d i n C o urtr o o m 1. 

 
4   T h e o p p ositi o n v a g u el y ass erts t h at pl ai ntiff “ us e d P ortf o li o [ R e c o v er y] t o att e m pt t o 

c oll e ct a n i m pr o p er d e bt or e n g a g e d i n a n y r el at e d c o n d u ct pr o hi bit e d b y t h e F D C P A, ” as w ell as 
“its elf e n g a g[i n g] i n u nl a wf ul d e bt c oll e cti o n. ”  H o w e v er, t h e “ d e m a n d l ett ers ” att a c h e d t o t h e 
o p p ositi o n, w hi c h w er e p ur p ort e dl y s e nt t o pl ai ntiff fr o m C a pit al O n e, w er e s e nt i n r es p o ns e t o 
r e q u ests fr o m pl ai ntiff, a n d m or e o v er, pl ai ntiff d o es n ot i d e ntif y w h at asp e ct of t h e l ett ers vi ol at e d 
t h e F D C P A. 
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I n a d diti o n, p urs u a nt t o Ci vil L o c al R ul e 1 6-8 a n d A D R L o c al R ul e 2- 3, t h e C o urt h er e b y 

R E F E R S  t his a cti o n t o t h e Alt er n ati v e Dis p ut e R es ol uti o n ( A D R) U nit f or a t el e p h o n e c o nf er e n c e 

t o ass ess t his c as e’s s uit a bilit y f or c o urt-s p o ns or e d m e di ati o n, s ettl e m e nt c o nfer e n c e, e arl y n e utr al 

e v al u ati o n, or ot h er A D R m et h o ds.  T h e p arti es s h all p arti ci p at e i n a t el e p h o n e c o nf er e n c e, t o b e 

s c h e d ul e d b y t h e A D R U nit as s o o n as p ossi bl e.  T h e A D R U nit will n otif y t h e p arti es of t h e d at e 

a n d ti m e t h e t el e p h o n e c o nf er e n c e will b e h el d.  Aft er t h e t el e p h o n e co nf er e n c e, t h e A D R U nit 

will a d vis e t h e C o urt of its r e c o m m e n d ati o n f or f urt h er A D R pr o c e e di n gs. 

I T I S S O O R D E R E D . 

 

D at e d: F e br u ar y 1 8, 2 0 2 0     

 YV O N N E G O N Z A L E Z R O G E R S  
 UNI T E D S T A T E S D I S T RI C T C O U R T J U D G E  
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