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Florida lawmakers have proposed data privacy legislation that, if adopted, would impose significant

new obligations on companies offering a website or online service to Florida residents, including

allowing consumers to “opt out” of the sale of their personal information. While the bill (SB 1670 and

HB 963) does not go as far as did the recent California Consumer Privacy Act, its adoption would

mark a significant increase in Florida residents’ privacy rights. Companies that have an online

presence in Florida should study the proposed legislation carefully. Our initial take on the proposed

legislation appears below.

The proposed legislation requires an “operator” of a website or online service to provide consumers

with (i) a “notice” regarding the personal information collected from consumers on the operator’s

website or through the service and (ii) an opportunity to “opt out” of the sale of certain of a

consumer’s personal information, known as “covered information” in the draft statute.

The “notice” would need to include several items. Most importantly, the operator would have to

disclose “the categories of covered information that the operator collects through its website or

online service about consumers who use [them] … and the categories of third parties with whom the

operator may share such covered information.” The notice would also have to disclose “a description

of the process, if applicable, for a consumer who uses or visits the website or online service to

review and request changes to any of his or her covered information. . . .” The bill does not otherwise

list when this “process” would be “applicable,” and it nowhere else appears to create for consumers

any right to review and request changes.

While the draft legislation obligates operators to stop selling data of a consumer who submits a

verified request to do so, it does not appear to require a description of those rights in the “notice.”

That may just be an oversight in drafting. In any event, the bill is notable as it would be the first
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Florida law to require an online privacy notice. Further, a “sale” is defined as an exchange of covered

information “for monetary consideration,” which is narrower than its CCPA counterpart, and contains

exceptions for disclosures to an entity that merely processes information for the operator.

There are also significant questions about which entities would be subject to the proposed law. An

“operator” is defined as a person who owns or operates a website or online service for commercial

purposes, collects and maintains covered information from Florida residents, and purposefully

directs activities toward the state. That “and” is assumed, as the proposed bill does not state

whether those three requirements are conjunctive or disjunctive.

Excluded from the definition of “operator” is a financial institution (such as a bank or insurance

company) already subject to the Gramm-Leach-Bliley Act, and an entity subject to the Health

Insurance Portability and Accountability Act of 1996 (HIPAA). Outside of the definition of “operator,”

the proposed legislation appears to further restrict the companies to which it would apply, to

eliminate its application to smaller companies based in Florida, described as entities “located in this

state,” whose “revenue is derived primarily from a source other than the sale or lease of goods,

services, or credit on websites or online services,” and “whose website or online service has fewer

than 20,000 unique visitors per year.” Again, that “and” is assumed as the bill does not specify “and”

or “or.”

Lastly, the Department of Legal Affairs appears to be vested with authority to enforce the law. The

proposed legislation states explicitly that it does not create a private right of action, although it also

says that it is in addition to any other remedies provided by law.

The proposed legislation is part of an anticipated wave of privacy legislation under consideration

across the country. California’s CCPA took effect in January and imposes significant obligations on

covered businesses. Last year, Nevada passed privacy legislation that bears a striking resemblance

to the proposed Florida legislation. Other privacy legislation has been proposed in Massachusetts

and other jurisdictions.
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