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Employers Should Prioritize
Reviewing Their Handbooks in
Light of New NLRB Decision

August 05,2023

On August 2, 2023, in Stericyle Inc., the National Labor Relations Board abandoned the framework it
had been using since 2017 to evaluate the legality of workplace rules, like those in employee
handbooks. In its place, the NLRB largely reverted to the framework it had been using before 2017.
The renewed standard establishes a presumption that workplace rules are unlawful if they have a
reasonable tendency to chill employees from exercising their right to engage in concerted activity.
However, an employer can rebut this presumption if it can show that the rule is narrowly tailored to
advance legitimate and substantial business interests. The NLRB’s new legal framework for work
rules has a significant impact on all employers, not just those that employ unionized workforces,
because Section 7 of the NLRA protects an employee’s right to engage in concerted activity
regardless of union membership. This decision will require employers to scrutinize all workplace
rules and handbook policies to ensure compliance. Background During the previous administration,
inits 2017 Boeing Co. decision, the NLRB formulated a framework for evaluating workplace policies.
Under Boeing and subsequent cases, the lawfulness of employer policies depended on a balancing
of the impact of employee rights and the employer’s business interest. It outlined several categories
of rules that were considered lawful, unlawful, or required individualized scrutiny, regardless of their
language and context. Several years ago, unionized workers at Stericycle Inc., one of the largest
medical waste disposal companies in the United States, filed a complaint alleging that their employer
maintained employment policies and rules that interfered with their Section 7 rights. These policies
included rules that addressed “personal conduct,” “conflicts of interest,” and “confidentiality of
harassment complaints.” On September 4, 2020, an NLRB administrative law judge applied the
standard set forth in Boeing Co. and found that Stericycle’s policies violated the National Labor
Relations Act. NLRB Establishes New Standard for Determining Legality of Employer Policies The
case then was heard by the NLRB, which overruled Boeing and subsequent cases, including the
categorical holding that certain types of work rules are always lawful. Instead, the NLRB announced
that it will now examine, on a case-by-case basis, whether a challenged work rule has a reasonable


https://www.nlrb.gov/case/04-CA-161145
https://www.carltonfields.com/
https://www.carltonfields.com/

tendency to chill employees from exercising their Section 7 rights. The NLRB stated that, in
determining whether a challenged work rule has a reasonable tendency to chill employees from
exercising their rights, it will interpret rules “from the perspective of an employee who is subject to
the rule and economically dependent on the employer, and who also contemplates engaging in
protected concerted activity.” It further explained that a reasonable employee interprets the rule as
alayperson, not as a lawyer. Thus, if the rule in question could reasonably be interpreted to restrict or
prohibit Section 7 activity, then it has been demonstrated that the rule is presumptively unlawful.
This is true even if the rule could also be reasonably interpreted as not restricting or prohibiting
Section 7 rights. The intent of the employer not to affect such rights has no bearing on the analysis.
The employer also has the opportunity to rebut the presumption. An employer must come forth with
a legitimate and substantial business interest and show that it is unable to advance that interest with
a more narrowly tailored rule. In making that determination, the NLRB will evaluate any explanations
or illustrations that the employer sets forth. The NLRB declined to provide any more guidance as to
how employers can narrowly tailor their policies. Implications for Employers As a result of this new
standard, employers can no longer assume that categories of workplace rules will always be
considered lawful. Instead, employers will have to carefully reexamine all of their employment
policies and workplace rules, and through the lens of an economically dependent employee who
contemplates exercising Section 7 rights. To that end, employers should work with their human
resources departments and legal teams to identify what interests each of their workplace rules are
aimed at protecting and draft policies that are narrowly tailored to advance those interests. This
includes avoiding rules that may have ambiguous language or are overly technical, which will be
construed against the employer. Rather, rules should be drafted in a commonsense way that can be
readily understood by an ordinary person.

Authored By

James M. Sconzo

Jonathan Sterling

=

ng’. Ryan P. Allen


https://www.carltonfields.com/team/s/james-m-sconzo
https://www.carltonfields.com/team/s/jonathan-sterling
https://www.carltonfields.com/team/a/ryan-p-allen

Related Practices

Labor & Employment

©2024 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not
be construed as legal advice on any specific facts or circumstances. The contents are intended for general information and
educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this
publication is not intended to create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This
publication may not be quoted or referred to in any other publication or proceeding without the prior written consent of the firm, to be
given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the
link below. The views set forth herein are the personal views of the author and do not necessarily reflect those of the firm. This site
may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside

sites.


https://www.carltonfields.com/services/labor-employment

