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Types of Indemnity

Although the definition of “indemnify” as a general
concept is fairly straightforward (Black’s Law
Dictionary defines it in part as “to save harmless”),
there are several different forms of indemnity that
the construction practitioner must be aware of: 1)
Common Law Indemnity, 2) Limited Form Indemnity,
3) Intermediate Form Indemnity, and 4) Broad Form
Indemnity.

Common Law Indemnity

Common law indemnity is the most restrictive type of
indemnity. To establish a cause of action for common
law indemnity, a plaintiff must typically plead and
prove four elements: (1) that he or she is without
fault; (2) that his or her liability is vicarious and solely
for the wrong of another; (3) that the defendant is
with fault; and (4) that there is a special relationship
between the plaintiff and defendant.*

Limited Form Indemnity

Under a limited form indemnity agreement, indemni-
fication is allowable for losses exclusively caused by
the indemnitor’s negligence. Thus, “any negligence
on the part of the indemnitee, either active or passive,
will bar indemnification.”
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Intermediate Form Indemnity

Intermediate indemnity applies when the indemnitor
does not agree to indemnify the indemnitee for its
sole negligence, but does agree to indemnify against
loss that is caused “in whole or in part” by the negli-
gence of the indemnitor. Thus, even where indem-
nitee is almost entirely, but not completely, at fault,
the indemnitor is still responsible.®

Broad Form Indemnity

Broad form indemnity, as its name suggests, pro-
vides the broadest protection for an indemnitee

and requires the indemnitor to save and hold the
indemnitee harmless from all liabilities, regardless of
which party’s negligence caused the liability. “Under
this type of provision, the indemnitee is indemnified
whether his liability has arisen as the result of his
negligence alone or whether his liability has arisen as
the result of his co-negligence with the indemnitor.™

Given that an indemnitor may have no fault, but still
be required to hold the indemnittee harmless, it is not
surprising that a number of states have enacted anti-
indemnity statutes that render broad form indemnity
provisions unenforceable on the ground that they
violate public policy.® Further, courts in states without
anti-indemnity statutes disfavor broad form indemnity
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clauses by strictly construing the language appearing
in those clauses.®

Enforceability of Indemnification Clauses

Indemnity Clauses Must Be Clear and Specific

It is well settled that in order for an indemnity pro-
vision to be enforceable it must be clear, specific, and
unequivocal. If an indemnity clause is unambiguous,
the court will enforce the clause as written.” On the
other hand, if the indemnification clause is ambiguous
or conflicts with other provisions of the contract,
courts will construe the contract against the drafter.
Thus, if the indemnitee was the drafter, the court may
find that the indemnitee is not entitled to indemnifi-
cation.? Accordingly, the language of an indemnifi-
cation clause in a construction contract must reflect
the indemnitor’s acceptance of the burden and must
express the burden in clear and unequivocal terms.®

Public Policy Concerns Place Statutory Constraints
on Indemnity Provisions

As case law developed enforcing intermediate and
broad form indemnification provisions, many state
legislatures enacted anti-indemnification statutes.
Like the varying forms of indemnification, anti-
indemnity statutes vary in reach and scope. They
range from prohibiting intermediate and broad form
indemnification to permitting broad form indemnifi-
cation, but only if there is a monetary limitation on the
indemnification obligation. Additionally, some states
distinguish private contracts and public contracts

with respect to the constraints placed on contractual
indemnity. These statutes, in whatever form, are
primarily based on public policy grounds.?® The major
public policy argument for prohibiting broad form
indemnity clauses in the construction industry is that if
a general contractor is permitted to shift the financial
burden of liability, there is less incentive for a general
contractor to take measures to make a construction

Indemnity Clauses in
Construction Contracts

site safe.'! Therefore, to increase workplace safety,
some state legislatures have made it unlawful to
include broad form indemnification provisions in
construction-related contracts.?

By example, Georgia’s Code provides that a con-
struction contract which purports “to require that one
party to such contract or agreement shall indemnify,
hold harmless, insure, or defend the other party to the
contract or other named indemnitee, including its, his,
or her officers, agents, or employees, against liability
or claims for damages, losses, or expenses, including
attorney fees, arising out of bodily injury to persons,
death, or damage to property caused by or resulting
from the sole negligence of the indemnitee, or its,

his, or her officers, agents, or employees, is against
public policy and void and unenforceable."?

Similarly, Florida Statute 8 725.06 voids broad form
indemnity clauses which purport to require indem-
nification for damages caused by the actions of the
indemnitee unless the contract contains a monetary
limit on the extent of indemnification which bears a
reasonable commercial relationship to the contract.

Standard Form of Contractual
Indemnity Provisions

An indemnity provision is one of, if not the most,
commonly used provisions in a construction contract.
For that reason, it is contained in all of the standard
form industry contracts; namely, the AIA A201-2007,
Consensus DOCS — 2009% and EJCDC C-700.%¢

Insuring the Indemnity Risk

There are two critical issues that a construction prac-
titioner must address when drafting indemnification
provisions. First, the provision must be enforceable.
Second, the prevision must be insurable.
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As described above, there are four types of general
indemnification provisions: common law, limited form,
intermediate form and broad form. Since many states
have anti-indemnity statutes which render interme-
diate and/or broad form indemnification provisions
unenforceable as a matter of public policy, a thorough
understanding of the applicable state law is critical,
because if the indemnification provision is unen-
forceable then it may also be uninsurable.”

In order to insure the indemnification obligation,
indemnitors purchase contractual liability coverage
under a Commercial General Liability (“CGL") policy.
As an added protection, indemnitees often require
indemnitors to name them as an additional insured
on the indemnitors’ policy. Some states, however, not
only prohibit intermediate form or broad form indem-
nification, but also prohibit parties from shifting this
risk to the indemnitor by naming the indemnitee as an
additional insured.*®

Contractual Liability Coverage

Indemnification obligations are typically insured

under a CGL policy. However, the analysis is not

as straightforward as one may think and requires

four steps. First, coverage is granted in the Insuring
Agreement contained in Section | — Coverages, which
provides, in part:

1. Insuring Agreement

a. We will pay those sums that the insured
becomes legally obligated to pay as damages
because of “bodily injury” or “property
damage” to which this insurance applies....

Second, coverage is taken away in Exclusion 2.b.—
Contractual Liability:

2. Exclusions

This insurance does not apply to:
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b. Contractual Liability

“Bodily injury” or “property damage” for which
the insured is obligated to pay damages by
reason of the assumption of liability in a con-
tract or agreement ...

Third, coverage is given back through an exception to
the exclusion. In that connection, section 2.b.(2) pro-

vides:

This exclusion does not apply to liability for
damages ... (2) Assumed in a contract or
agreement that is an “insured contract”, pro-
vided the “bodily injury” or “property damage”
occurs subsequent to the execution of the
contract or agreement....

Fourth, the definition of an “insured contract” must
encompass an indemnity obligation.”® In that con-
nection, the standard Insurance Services Office
(“1SQO”) defines an “insured contract” as:

f. That part of any other contract or
agreement pertaining to your business
(including an indemnification of a munici-
pality in connection with work performed for
a municipality) under which you assume the
tort liability of another party to pay for “bodily
injury” or “property damage” to a third person
or organization. Tort liability means a liability
that would be imposed by law in the absence
of any contract or agreement....2°

If the indemnification provision is unenforceable due
to an anti-indemnity statute, the courts are split on
whether it meets the definition of an “insured con-
tract.” Some courts hold that there is no “insured
contract” and thus no coverage.?* Others hold that
the portion of the indemnification that is enforceable
still constitutes an “insured contract.”?? Still others
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hold that unless the insurance policy uses the term
“enforceable insured contract” an unenforceable
indemnification constitutes an “insured contract.”?

It is therefore imperative for construction law practi-
tioners to verify that indemnification obligations are
enforceable and insurable under applicable state

law. It is also important to recognize that courts take
varying positions on whether an invalid indemnifi-
cation provision constitutes an “insured contract” or
whether a valid indemnification provision even consti-
tutes an “insured contract.”

Additionally, practitioners must be aware that some
insurers modify the standard definition of an “insured
contract” by (1) requiring the indemnitor to be partially
negligent or at fault or (2) eliminating Paragraph f.

in its entirety through an endorsement, which has

the effect of eliminating coverage for an indemni-
fication obligation. By deleting Paragraph f., the
definition of an “insured contract” does not include an
indemnification obligation, and thus this coverage is
eliminated.

Supplementary Payments Coverage

In addition to obtaining coverage for the in-

demnity obligation, an insured can often purchase
Supplementary Payments coverage within the CGL
Policy, which under certain conditions will pay for
the indemnitee’s defense costs. The Supplementary
Payments Coverage provides the indemnitee cov-
erage similar to that of an additional insured.

Conclusion

The principle of indemnification is critical to the

functioning of an orderly society. As such, there are
no more important terms in the construction contract
than the indemnity and related insurance provisions.
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The construction practitioner must have a thorough
understanding of the different forms of indemnification
— common law, limited, intermediate, and broad form,
and the statutory restrictions placed on these forms.

It is equally critical that the construction practitioner
have a thorough knowledge of the insurability of the
indemnification risk through liability coverage and
additional insured endorsements, and the statutory
restrictions placed on these coverages.

For more information, please contact:
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jperkins@carltonfields.com
www.carltonfields.com/jperkins
407.244.8250

April Bristow
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www.carltonfields.com/abristow
813.229.4388
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