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ou can rest assured that the national conversation on
health care reform is far from over. The campaign
mantra of “repeal and replace” seems to have over-
shadowed other potential avenues for reforming U.S.
health care policy: including repealing the McCarran Ferguson
Act (Act) as it applies to health insurance. In a nutshell, the
Act grants health insurance companies (and other types of
insurers) certain exemptions (discussed in greater detail below)
from federal antitrust law enforcement.! Recent developments
have renewed interest in examining the potential impact of
repealing this exemption for health insurers.

Bipartisan Agreement

Though the conversation surrounding health reform is largely
split along party lines, there is underlying bipartisan agreement
on the need to lower costs and deliver higher-quality health
care to the American public.

President Obama gained support for the ACA by advocating
that it would allow Americans to buy “quality, affordable health
insurance.” House Speaker Paul Ryan’s A Better Way proposal
outlined its vision as “a step-by-step plan to give every Amer-
ican access Lo quality, affordable health care.”® The House GOP
leadership website pledged that the American Health Care Act
would “[restore] the free market so Americans can access the
quality, affordable health care options that are tailored to their
needs,” while arguing that the ACA “led to higher costs, fewer
choices, and less access to the care people need.™

Federal antitrust law (which includes the Sherman Act,
the Clayton Act, and the Federal Trade Commission Act) is
intended to protect the American public from predatory busi-
ness practices and promote consumer access to high-quality,
low-cost goods by ensuring sufficient competition between
private firms.® It is only natural, then, that antitrust law should
be a part of the national health reform conversation.

Antitrust Law
Antitrust law safeguards the American marketplace by prohib-
iting anticompetitive conduct, restraints on trade, and unfair
or deceptive acts or practices.®

The Sherman Act, which applies to hospitals and other
health care providers, prohibits “every contract, combination,
or conspiracy in restraint of trade,”” and any “monopolization,
attempted monopolization, or conspiracy or combination to
monopolize.”® The Federal Trade Commission Act bans “unfair
methods of competition™ and “unfair or deceptive acts or prac-
tices,”” and the Clayton Act prohibits mergers and acquisitions

The campaign mantra of “repeal and replace”

where the effect “may be substantially to lessen competition, or
tend to create a monopoly.”"® The Federal Trade Commission
(FTC) and the Department of Justice (DOJ) Antitrust Division
actively enforce the antitrust laws."" Exemptions to the antitrust
laws are limited. In fact, only two industries—baseball (outside
of the scope of this article)'? and insurance—have been granted
broad exemptions.

The McCarran Ferguson Act
The McCarran-Ferguson Act grew out of a 1944 U.S. Supreme
Court decision that found an insurance company conducting
a substantial part of its business across state lines was engaged
in “commerce among the several States” and, therefore, was
subject to regulation by Congress under the Commerce Clause,
including the Sherman Antitrust Act.”® Immediate controversy
ensued. State officials feared that the Court’s decision threat-
ened states’ rights to regulate and tax; and, insurance company
executives feared that Sherman Act enforcement would prevent
essential procompetitive, “collaborative” industry activities that
were essential in keeping consumer cost down (e.g., informa-
tion sharing amongst competitors used to set insurance rates).
To address these concerns, Senators Pat McCarran and
Homer Ferguson introduced a measure that exempted the busi-
ness of insurance from the Sherman and Clayton Acts. After
substantial amendment, the Act passed the House and Senate
and was signed into law by President Roosevelt on March 9, 1945.

The text of the statute as enacted is as follows:

» Sec. 1. Congress hereby declares that the continued regula-
tion and taxation by the several States of the business
of insurance is in the public interest, and that silence on
the part of Congress shall not be construed to impose any
barrier to the regulation or taxation of such business by the
several States.

»» Sec. 2(a) The business of insurance, and every person
engaged therein, shall be subject to the laws of the several
States which relate to the regulation or taxation of such
business. (b) No Act of Congress shall be construed to in-
validate, impair, or supersede any law enacted by any State
for the purpose of regulating the business of insurance,
or which imposes a fee or tax upon such business, unless
such Act specifically relates to the business of insurance:
provided, that after January 1, 1948, the Act of July 2, 1890,
as amended, known as the Sherman Act, and the Act of
October 15, 1914, as amended, known as the Clayton Act,
and the Act of September 26, 1914, known as the Federal
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Trade Commission Act, as amended shall be applicable fo
the business of insurance to the extent that such business is

not regulated by State law.

» Sec. 3. (a) Until January 1, 1948, the Act of July 2, 1890,

as amended, known as the Sherman Act, and the Act of
October 15, 1914, as amended, known as the Clayton Act,
and the Act of September 26, 1914, known as the Federal
Trade Commission Act, as amended, and the Act of June 19,
1936, known as the Robinson-Patman Anti-discrimination
Act, shall not apply to the business of insurance or to acts
in the conduct thereof. (b) Nothing in this Act shall render
the said Sherman Acl inapplicable Lo any agreement to
boycott, coerce, or intimidate, or act of boycott, coercion,
or intimidation . .. ] (emphasis added)

In summary, the McCarran-Ferguson Act provides that the
Sherman Act, the Clayton Act, and the Federal Trade Commis-
sion Act apply to the business of insurance only “to the extent
that such business is not regulated by state law.” Although

this limited exemption does not extend to “any agreement to
boycott, coerce or intimidate,” it effectively granted health
insurance companies an exception from the meat of federal
antitrust law enforcement."

Note, however, that the Act does not bar the FTC and the
DOJ from regulating health insurance mergers and acqui-
sitions, as evidenced by the agencies’ recent challenges of
Anthem’s bid for Cigna and Aetna’s offer for Humana. Courts
have determined that mergers are not included in the “business
of insurance.””

Despite the FTC and DOJ’s review of proposed health
insurance mergers, proponents of repealing the Act’s antitrust
exemption argue that anticompetitive activity among the
highly concentrated health insurance market has contributed to
substantial premium rate increases, lower reimbursement rates
paid to the providers delivering care, and an overall reduc-
tion in the quality of health care available to consumers. Many
legislators have called for repeal of the McCarran-Ferguson Act
over the years, but to no avail.'® However, in March, the House
nearly unanimously voted (416-7) to repeal the Act’s exemp-
tion for health insurance’ via H.R. 372, the Competitive Health
Insurance Reform Act of 2017.*%

The Competitive Health Insurance Reform

Act of 2017

Although there is no clear explanation for the newfound
support of repealing the antitrust exemption for health
insurance, the recent public outcry over rising health care
costs combined with the number of insurers exiting the ACA
exchanges may have invigorated repeal efforts. Representative
Paul Gosar (R-AZ), a former practicing dentist, led the effort
to pass H.R. 372, explaining “when we put the patient first and
demand that health insurance companies compete for their
business, premiums go down while quality goes up.”*

As further evidence of the growing momentum for the Act’s
repeal, look no further than the DOJ. In 1999, the DOJ testified
to Congress that “the McCarran-Ferguson Act does not give
insurers leverage.”* At that time, the DOJ described the Act’s
exemplion as a “limited one” explaining that it “provides no
obstacle to prosecution of [appropriate] claims either by the
affected providers or by the state or Federal antitrust enforce-
ment agencies.”* The DOJ has since shifted its position, stating
that the Act’s exemption is “very broad.”** As the House of
Representative’s indicated in a recent report, the DOJ has not
explained why its position has shifted.®

Providers widely support repeal of the Act’s exemption
for health insurance. The American Hospital Association, the
American Dental Association, the American Association of
Oral and Maxillofacial Surgeons, the American Chiropractic
Association, the American Community Pharmacy Association,
and the American Optometric Association have all endorsed
H.R.372.%#

As of March 23, 2017, the Act was received in the Senate and
referred to the Judiciary Committee.

Repeal Opponents

Opponents of repeal argue that the exemptions created under
the Act are necessary to allow insurers to share information

to better project future losses. Pooling such information, they
argue, creates procompetitive benefit, such as lower, actuarially
based prices for health insurance products.

They argue that insurers need access to accurate and
comprehensive actuarial data to gauge the risk associated with
product offerings, and set premiums accordingly. It is now
common industry practice for insurance companies to aggre-
gate data from various competitive insurers, analyze the data,
and use the data to set future rates.” Opponents of repeal argue
that this type of information sharing is particularly valuable to
small and start-up insurance companies that would otherwise
lack the information scale to accurately price policies.

Opponents of repeal argue that the exemptions created

under the Act are necessary to allow insurers to share

information to better project future
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Those advocating in favor of repea

argue that the Act permits insurers to

collusively set prices above competitive levels, and contend that the antitrust

laws already permit sharing information for competitive rate setting,

In arguing against repeal, the Insurance Information
Institution explains that a corresponding increased risk of
antitrust challenges and resultant defense costs would have
the effect of an increase in the cost of premiums, as well.*
According to the Insurance Information Institution, the mere
threat of antitrust litigation would make insurers less willing
or unwilling to engage in efficiency-enhancing cooperative
activities, as collective activities like sharing information tend
to spread risk among insurers and reduce the price of insurance
to consumers.

Repeal Proponents

Those advocating in favor of repeal argue thal the Act permits
insurers to collusively set prices above competitive levels, and
contend that the antitrust laws already permit sharing informa-
tion for competitive rate setting.

Repeal proponents argue that since the Act was passed,
courts have recognized that certain types of information
sharing across competing firms can create beneficial effects for
consumers. In Broadcast Music, Inc. v. Columbia Broadcasting
System, Inc. (BMI), the Supreme Court refused to denounce
a price-fixing agreement as per se illegal because it created a
beneficial new product for the market.?” Since BMI, the Court
has taken a more nuanced view of horizontal agreements among
competitors, reviewing alleged agreements in restraint of trade
under the rule of reason, and weighing the potential impacts of
procompetitive efficiencies against anticompetitive effects.®

Further, in 1996, the DOJ and FTC issued six Statements of
Antitrust Enforcement Policy, indicating that sharing historical
cost and price information is typically procompetitive, so long
as appropriate safeguards are adopted.*

Proponents contend that repealing the antitrust exemption
would spur competition among health insurers, lower costs to
consumers, and still permit health insurers to share historical
loss information for rate-setting purposes.

Looking Ahead

As noted, repeal of the Act’s antitrust exemption for health
insurance drew overwhelming support in the House. Although
it is too soon to predict what action the Senate will ultimately
take, the White House issued a statement of administration
policy in support of H.R. 372, indicating if the measure “were
presented . . . in its current form, [President Trump’s] advisors

would recommend that he sign the bill into law.” According
to the statement, “[mJany Americans have seen their health
insurance premiums increase, and the healthcare options
decrease, significantly under the Affordable Care Act. The
Administration supports efforts to restore competition to
the health insurance marketplace in order to lower costs and
expand choices for consumers.”

The purpose of antitrust law is to protect consumers from
anticompetitive practices. Evidence from other industries
demonstrates that competition tends to enhance efficiency,
resulting in lower prices and high-quality, innovative goods.
Notably, however, the Congressional Budget Office (CBO)
estimated that repealing the Act’s antitrust exemption for
health insurance would have no significant effects on either
the federal budget or the premiums that private insurers charge
for health insurance.®

Either way, repealing the antitrust exemption for health
insurance alone will not put an end to anticompetitive behavior
without federal administrative enforcement. President Trump
recently nominated Makan Delrahim, a former antitrust enforcer
and corporate lobbyist, to DOJ’s Antitrust Division.” The nature
of his enforcement approach remains to be seen, although argu-
ably Delrahim may have an insider’s perspective on the need for
rate sharing between large health insurance firms.

If repeal does not win the day during this legislative session,
the Act will remain a topic for dinner table fodder, particularly
as new reimbursement schemas (e.g., bundled payment
initiatives, gainsharing, episode payment models, and
alternative payment models under the Medicare Access and
CHIP Reauthorization Act) require or incentivize providers
to take on financial risk without granting similar antitrust
immunities for information sharing that currently are available
to health insurers.

Tune in, folks. We have a bumpy road ahead and it remains
to be seen whether repeal of the Act’s antitrust exemption
for health insurers will be an on ramp to facilitating a model
that promotes the delivery of high-quality, low-cost care to all
Americans, or another speedbump along the road to reform.

The authors, while intrigued by the status of the McCarran
Ferguson Act and its effect on the greater objective of “affordable
health care for all,” practice exclusively transactional and regula-
tory health care law, (carefully) dabbling in the field of antitrust
only when such fields intersect.
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