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President Donald J. Trump’s administration has 
ordered review and reform of federal agency 
regulations. In that process, the president has 

ordered agencies to listen to industry voices, includ-
ing trade associations.

Th e chairman of the US Securities and 
Exchange Commission (SEC) has signed on to 
a review of its rules, including listening to those 
aff ected.

Th ese pronouncements have emboldened the 
life insurance industry (industry) to think about 
rule reform that it could take up with the SEC. Th is 
article compiles a “Wish List” of matters for possible 
SEC consideration.

Trump Administration Reform 
of Agency Regulations

Republican Party Platform

The Republican Party Platform (Platform) 
describes America as a “Nanny State,” where a 
“vast array of agencies” act as “a super-legisla-
ture, disregarding the separation of powers to 
declare as law what they couldn’t push through 
Congress.”1

Th e Platform says that “regulations are just 
another tax on consumers.”2 Th e Republicans pledge 

to “review all current regulations for possible reform 
or repeal” and remove one existing regulation for 
every new one enacted.3

President Trump’s Executive 
Orders

President Trump has implemented the Platform 
by signing three Executive Orders.

Th e fi rst Order4 instructs agencies, when they 
propose a new regulation, to identify two existing 
regulations to repeal. So, President Trump went fur-
ther than the Platform, which called for only one 
existing regulation to be repealed.

Th e second Order lays out the administra-
tion’s core principles, including “make regulation 
effi  cient, eff ective, and appropriately tailored.”5 
Th is order is particularly relevant to the indus-
try, because of its need to have SEC regulations 
and forms tailored for insurance products and 
entities.

Th e third Executive Order6 directs each execu-
tive agency to establish a task force to evaluate exist-
ing regulations and recommend repeal, replacement, 
or modifi cation.

President Trump orders each agency to seek 
input from those aff ected by federal regulation, 
including “trade associations.”7

Life Insurance Industry’s ‘SEC Wish List’ 
for Trump’s Tilt with the ‘Nanny State’ 
of Excessive Regulation
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SEC Chairman’s View

SEC Chairman Jay Clayton, in his fi rst public 
speech, acknowledged President Trump’s Executive 
Orders and core principles, announced his own 
principles, and said that his principles “are consistent 
with, and complimentary to,” the president’s.8

Chairman Clayton also said that the SEC 
“should review its rules,” to see if they’re “function-
ing as intended” and, in doing this review, “listen to 
others.”9

Reasons for Life Insurance 
Industry “SEC Wish List”

First, SEC regulation reform could benefi t insur-
ance product owners. Th is would be true, for exam-
ple, if the SEC authorized a summary prospectus for 
variable annuity contracts (variable annuities).

Second, SEC regulation reform could reduce 
time, eff ort, and resources spent by life insurance 
companies. Th is would be true, for example, if the 
SEC tailored its registration forms to fi t non-variable 
insurance products10 that are required to be regis-
tered as securities. 

Th ird, SEC regulation reform could help pro-
vide certainty and enhance consistency of SEC 
regulation. Th e SEC Staff  offi  cials11 heading up regu-
lation of insurance products and entities have tried 
to provide consistency for many years. However, 
some things at the SEC are beyond the control of 
those Staff  offi  cials.

Norm Champ, a former director of the 
SEC’s Division of Investment Management (IM 
Division) has published a book12 about his fi ve-year 
experience on the Staff . He describes a number of 
SEC shortcomings that contribute to regulatory 
uncertainty.

Champ says that the SEC: “lacked formal proce-
dures for anything”;13 had “no documented, agreed-
upon system”14 for how Staff  members “would go 
about their jobs”;15 lacked “consistency in policy 
and procedures”;16 and relied “on managers in every 
offi  ce to act as village elders passing down the knowl-
edge to new members of the tribe.”17

Champ says that in “conducting exams,”18 
“almost no one was doing anything in a consistent 
or agreed-upon manner,”19 there was no “published 
guidance on how the SEC went about its investment 
management exams,”20 and “the SEC didn’t have the 
tech infrastructure to do searches of internal exam 
reports to glean trends across regions.”21 “Examiners,” 
says Champ, “were like air traffi  c controllers who 
couldn’t track jets outside of local airspace.”22

Fourth, SEC regulation reform, by provid-
ing more legal certainty, could discourage private 
litigation.

Th e plaintiff s’ bar, which has brought years of 
litigation against mutual fund advisers under Section 
36(b) of the Investment Company Act of 1940 
(1940 Act), may someday turn to life insurance 
companies, raising novel questions about legal posi-
tions that the SEC and its Staff  have taken regarding 
insurance products and entities.

Finally, SEC regulation reform could level the 
competitive playing fi eld with mutual funds that 
have been authorized to use a summary prospectus 
for many years.

So, for the foregoing reasons, this article takes a 
stab at compiling an “SEC Wish List” for the insur-
ance industry.

Clarify Fundamental Concepts
In 1990, the SEC, under Chairman Richard 

Breeden, published a release stating that variable 
insurance products and separate accounts do not 
“fi t comfortably”23 under SEC regulation. Th e SEC 
acknowledged that there was no legal certainty as to 
what is the security, who is the issuer, and when is 
the sale.24

Th e SEC surprised the industry by asking 
whether variable insurance products and separate 
accounts should continue to be regulated under the 
federal securities laws25 or whether “a separate stat-
ute for variable insurance products would result in a 
more effi  cient regulatory framework.”26

In an ideal world, it would make sense to 
address these fundamental concepts and start 
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over with a regulatory clean slate. However, the 
SEC and Congress do not appear to have the 
inclination to create a dedicated statute at this 
time.

Wish No. 1: Authorize Variable 
Annuity Summary Prospectus

Probably the most fervent wish of the industry is 
for a summary prospectus for variable annuities (VA 
summary prospectus).27 

Th ere is wide agreement that the length and 
complexity of the currently required statutory 
prospectus is too daunting to be of much prac-
tical value to variable annuity off erees and own-
ers. Virtually all involved agree28 that a summary 
prospectus, based on the principles of the mutual 
fund summary prospectus, would provide more 
meaningful disclosure to off erees and contract 
owners. 

Th e SEC proposed29 the mutual fund summary 
prospectus in November 2007. At the time, the SEC 
Staff  informally advised that it would recommend 
a VA summary prospectus to the Commission after 
the Commission had authorized the mutual fund 
summary prospectus. 

However, since the Commission proposed the 
mutual fund summary prospectus, more than a 
decade has passed. During that period, there have 
been three US presidents, 14 SEC commission-
ers including fi ve chairmen, and fi ve IM Division 
Directors. An SEC commissioner and Staff  offi  -
cials, from time to time, have announced30 that the 
Staff  was working on the VA summary prospectus. 
However, the Commission has been required to 
give priority to adopting rules that Congress has 
mandated.31

Th e SEC has announced32 that it intends to con-
sider the VA summary prospectus33 in April 2018. 
However, the SEC has, for several years, announced 
semi-annually dates for consideration, only to post-
pone these dates for another six months. Th e SEC 
has characterized the matter as “nonsignifi cant” with 
a “legal deadline” of “none.”34

Wish No. 2: Adopt Tailored 
Registration Statement Forms

Th e industry has found it necessary to fi le cer-
tain non-variable insurance products as securities 
with the SEC. Th ese include such products as guar-
anteed interest contracts that fall outside Rule 151 
under the Securities Act of 1933 (1933 Act) and 
Section 3(a)(8) of the 1933 Act, and index annui-
ties and life insurance that fall outside the Harkin 
Amendment of Th e Dodd-Frank Wall Street Reform 
and Consumer Protection Act (Dodd-Frank Act)35 
and Section 3(a)(8) of the 1933 Act.

Life insurance companies are required to fi le 
these products on the SEC’s S forms that are not 
designed for such products and require GAAP fi nan-
cial statements. Consequently, it would save compa-
nies time, eff ort and resources if the SEC adopted 
registration statement forms that are tailored for 
insurance products and permit statutory fi nancial 
statements.

President Trump, as noted above, has ordered 
agencies to follow “core principles,” including “make 
regulation effi  cient, eff ective and appropriately 
tailored.”36 It follows that the SEC would seem to be 
inclined to tailor its registration statement forms for 
insurance products.

Wish No. 3: Clarify Harkin 
Amendment Exemptive 
Conditions

Th e Harkin Amendment of the Dodd-Frank Act 
requires the SEC to treat index products as exempt 
securities under Section 3(a)(8) of the 1933 Act, so 
long as they meet certain conditions.

One condition is that the product satisfy state 
“non-forfeiture laws” or “similar requirements.”37 
Th e SEC has no way to police this condition, having 
no expertise in state insurance law and not having 
had an actuary on its Staff  since the 1970s.

Another condition for exemptive treatment 
is that a life insurance company issuing index life 
insurance adopt suitability rules that comply with 
the NAIC Model Regulation for annuities.38 Th is 
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condition creates a disconnect by subjecting life 
insurance to the regulation of annuities.

If the Republicans succeed in having Congress 
amend the Dodd-Frank Act to roll back some of its 
requirements, there may be a chance for the industry 
to clarify these conditions. 

As a related matter involving index products, 
the Commission, during the adoption of Rule 151A 
under the 1933 Act, pronounced that Section 3(a)(8) 
of the 1933 Act is “not relevant,”39 for index products. 
Th e Commission explained that index products are 
linked to securities market indexes and appeal to buyers 
on the basis of investment growth, which means that 
index products cannot be marketed except as securities. 

Many observers believe that there are strong 
arguments that Section 3(a)(8) remains available 
for index products and the industry may wish to 
try to persuade the Commission or its Staff  to state 
agreement.

Wish No. 4: Adopt Substitution 
Exemptive Rule

Life insurance company substitutions of under-
lying mutual funds continue to be problematic. Th e 
great variety of facts and circumstances have made it 
diffi  cult for the SEC Staff  to develop consistent and 
uniform standards for approval of substitutions pur-
suant to Section 26(c) of the 1940 Act. Th is problem 
has been made worse by the fact that responsibility 
for handling applications for approval of substitu-
tions has been moved around in the Division.

Th e SEC Staff  has come to believe that some 
aspects of substitutions should be approved by insur-
ance product owner vote. However, the 1940 Act, as 
originally adopted, did not provide for Commission 
approval of substitutions. It was the Commission 
that asked Congress for this authority, telling 
Congress that “security holders in a unit investment 
trust are seldom in a position to judge the merits 
of the substituted security.”40 Some observers believe 
requiring a contract owner vote on substitutions is 
inconsistent with the statements that the SEC made 
to Congress.

So, the industry could work with the SEC 
Staff  to try to draft a rule that would provide a 
safe harbor exemption for at least “plain vanilla” 
substitutions.

Wish No. 5: Reform Rule 12b-1 
for Underlying Fund Plans

Every so often, SEC inspectors question an 
underlying fund Rule 12b-1 plan on the ground, for 
example, that the plan fees may duplicate product 
contract fees. Th is makes life companies vulnerable 
to SEC inquiry about the adequacy of the infor-
mation required to be provided to an underlying 
mutual fund board under Rule 12b-1 under the 
1940 Act and private lawsuits under Section 36(b) 
of the 1940 Act.41

Th is issue dates back to at least 1980, when 
the SEC banned42 Rule 12b-1 plans for underlying 
mutual funds, and 1996, when the Staff  stated,43 
after a 16-year ban, that underlying funds could 
have Rule 12b-1 plans.

Th e fact that SEC inspectors continue to ques-
tion underlying mutual fund Rule 12b-1 plans 
could be attributable to what Norm Champ said 
about the SEC’s exam program: “almost no one 
was doing anything in a consistent or agreed-upon 
manner.”44

Th is Rule 12b-1 issue can be remedied by the 
SEC’s adopting rules, created by Andrew J. “Buddy” 
Donohue, when he was director of the IM Division, 
that the SEC proposed45 back in 2010. Th e rules, 
among other things, would no longer require the 
board of directors of a mutual fund to make any 
fi nding.

Wish No. 6: Adopt ‘Mixed and 
Shared Funding’ Exemptive Rule

Mixed and shared funding46 has been a prob-
lem because of the perceived need for SEC exemp-
tive orders. But the SEC Staff  has now issued formal 
guidance47 declaring that these exemptive orders are 
not required if life insurance companies comply with 
applicable sections of the 1940 Act.
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Still, the industry would be better protected 
with a Commission rule, rather than a no-action 
position of the SEC Staff .

Wish No. 7: Adopt Holistic VA 
Exemptive Rule

Rule 6e-3(T) under the 1940 Act is a holis-
tic exemptive rule for variable life insurance that 
refl ects certain SEC interpretive, no-action, and 
in-action positions developed in the context of 
variable annuities, but never codifi ed for variable 
annuities. For example, the SEC Staff  has tradi-
tionally stated orally that a life insurance company 
could veto a proposal to change investment policy 
that might unduly increase the investment risk to 
the company.

Th e industry could ask the SEC to adopt a 
“Rule 6e-3(T)-type rule” for variable annuities that 
would combine and coordinate the 18 current vari-
able annuity rules48 on the books and various inter-
pretive, no-action, and in-action positions. Such a 
holistic rule could help establish a higher degree of 
regulatory certainty.

Wish No. 8: Update Rule 6e-3(T) 
Th e 1940 Act was amended49 in 1996 to delete 

caps on individual insurance product charges and 
substitute a reasonableness test for aggregate product 
charges. Th e SEC—now for more than 20 years—
has failed to amend Rule 6e-3(T) to refl ect the statu-
tory amendments. 

Obviously, the amendments supersede the lan-
guage of the rule. But conceivably, the outdated rule 
could cause some mischief—perhaps in litigation.

Th e SEC could also amend Rule 6e-3(T) to 
eliminate the “(T)” and announce that the rule is not 
temporary. When the SEC adopted50 Rule 6e-3(T) 
in 1984, and adopted51 two amendments, the SEC 
adopted language on a temporary basis subject to 
further consideration. Th is allowed the industry to 
proceed without having to wait for the Commission 
to receive and assess public comments. However, 
this need of the industry is long past.

Prognosis
Some momentum is building for at least the VA 

summary prospectus and related disclosure matters.
Th e SEC’s investor advocate, in his annual report 

to Congress, called for Congress to allow the SEC “to 
get back to basics” and address such “promising ideas” 
as “a summary prospectus for variable annuities.”52

Th e US Department of the Treasury has pub-
lished a report recommending that the SEC “lower 
expenses and improve the quality of disclosure”53 by 
authorizing a VA summary prospectus and stream-
lining annual update prospectuses for variable annu-
ities, as well as permitting online delivery of annual 
and semiannual underlying mutual fund reports and 
providing registration statement forms tailored for 
non-variable insurance products.

Gary O. Cohen is of counsel in the Washington, 
DC offi  ce of Carlton Fields Jorden Burt, P.A. Mr. 
Cohen spent fi ve years on the Staff  of the SEC’s 
IM Division, ultimately serving as assistant 
chief counsel, and has dealt with the Division 
as a private practitioner for more than 49 years. 
Mr. Cohen has served on Th e Investment Lawyer’s 
Editorial Board since the outset of the publica-
tion and has published numerous articles in this 
publication over many years. He thanks his col-
league Robert B. Shapiro for reading and mak-
ing valuable contributions to this article. Th e 
views expressed are those of Mr. Cohen and do 
not necessarily refl ect the views of the fi rm, its 
lawyers or its clients.
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to Participants in the Texas Optional Retirement 
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Registered Separate Accounts; Rule 26a-1. Payment 
of Administrative Fees to the Depositor or Principal 
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Custodianship of and Deduction of Certain Fees and 
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27(a) and Paragraph (1) of Section 27(h) for 
Certain Registered Separate Accounts; Rule 27a-2. 
Exemption from Paragraph (3) of Section 27(a) and 
Paragraph (3) of Section 27(h) for Certain Registered 
Separate Accounts; Rule 27a-3. Exemption from 
Paragraph (4) of Section 27(a) and Paragraph (5) 
of Section 27(h) for Certain Registered Separate 
Accounts; Rule 27c-1. Exemption from Section 
27(c)(1) and Section 27(d) During Annuity Payment 
Period of Variable Annuity Contracts Participating 
in Certain Registered Separate Accounts; and Rule 

32a-2. Exemption for Initial Period from Vote of 
Security Holders on Independent Public Accountant 
for Certain Registered Separate Accounts.

49 National Securities Market Improvement Act of 1996, 
Pub. L. 104-290 (Oct. 1996). For a discussion of the 
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Insurance,” Conference on Life Insurance Products, 
Current Securities, Tax, ERISA, and State Regulatory 
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Life Insurance Contracts, Investment Company Act 
Release No. 14234 at 4-5 (Nov. 14, 1984) (adopting 
Rule 6e-3(T)).
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Life Insurance Contracts, Investment Company 
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amendments to Rule 6e-3(T)). In doing so, the 
Commission stated that “it believes that amend-
ment of rule 6e-3(T) along the aforesaid lines should 
facilitate the life insurance industry designing fl ex-
ible contracts which are consistent with the policies 
of the [1940] Act.” Id. However, the Commission 
also stated that it was “not yet prepared to adopt 
the rule on a permanent basis,” and that it was “not 
at this time adopting a permanent rule.” Id. Th e 
Commission did not specify the reasons for not 
adopting a permanent rule.
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Investor Advocate” at 1 (June 29, 2017), available 
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53 US Department of the Treasury, “A Financial System 
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Management and Insurance” 112 (Oct. 2017), 
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Copyright © 2018 CCH Incorporated. All Rights Reserved. 
Reprinted from Th e Investment Lawyer, February 2018, Volume 25, Number 2, pages 29–37, 

with permission from Wolters Kluwer, New York, NY, 
1-800-638-8437, www.WoltersKluwerLR.com


