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Force Majeure: Risk Allocation for

Unforeseeable Events
By Timothy S. Taylor and Allison O. Kahn

Timothy S. Taylor

When a hurricane brings a construction
project to a stop, who pays for the delay? When access to a
security-sensitive construction site is severely restricted
because of newly promulgated, post-9/11 terrorism securi-
ty measures, who pays for the contractor’s loss of produc-
tivity? When worldwide natural disasters cause the price

Allison 0. Kahn

of building materials to skyrocket, who
should bear the extra costs? The answers to these questions
should be found in the force majeure provisions of the
parties’ contracts.
Force majeure, or the Latin expression vis major,
describes the particular circumstances that may excuse per-
Continued on naoe 7
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formance under a contract when an act
of God or some other supervening
event occurs beyond the control of
either of the parties.' In determining
whether a force majeure event has
occurred, the test is “whether under the
particular circumstances there was such
an insuperable interference occurring
without the party’s intervention as
could not have been prevented by the
exercise of prudence, diligence and
care.”” In other words, the force majeure
event has to be (1) not reasonably fore-
seeable in the ordinary course of the
industry and (2) beyond the reasonable
control of the party.’

Drafting the Force Majeure Clause
Force majeure clauses can shift the risk
allocation from the promisor, who is pro-
viding the labor, materials, or service, to
the promisee, who has agreed to pay for
and accept the labor, materials, or serv-
ice." For example, a contractor may
demand that a force majeure clause be
inserted into the general contract to allo-
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cate to the owner the risk of loss in the
event that unforeseeable delays occur for
reasons beyond the control of the con-
tractor. Similarly, a subcontractor or sup-
plier may place a force majeure clause in
its subcontract or supply contract to shift
the risk to the contractor for unforesee-
able delays that are beyond their control.
In the absence of a force majeure clause,
the performance risk is presumed to rest
with the promisor.”

Enforceability of a force majeure
clause is determined by the intent of the
parties, which is evidenced by the lan-
guage in the contract.’ The terms of the
contract will be enforced with common
law rules merely filling in gaps left by
the document.” “In other words, when
the parties have themselves defined the
contours of force majeure in their agree-
ment, those contours dictate the appli-
cation, effect, and scope of force
majeure.”® Consequently, parties to a
construction contract should draft the
force majeure provision with care,
mindful of the risks that they may
encounter, especially in light of lessons
learned from recent disasters.

For example, a force majeure clause
may provide that:
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Neither party will be liable for any
breach or failure to perform under
this Agreement or any other docu-
ments incorporated by reference
herein if such breach or failure to
perform is due to acts beyond the
reasonable control of such party,
which include by way of illustration,
acts of God or public enemy, acts of
Federal, state or local government,
either in its sovereign or contractual
capacity, fire, floods, civil disobedi-
ence, strikes, lock-outs, freight
embargoes, inclement weather, or
any other cause or conditions
beyond such party’s reasonable con-
trol; provided, however, that the
party which has been so affected will
(i) promptly give written notice to
the other of the fact that it is unable
to so perform and the cause(s) there-
fore; and (ii) resume its performance
under this Agreement immediately
upon the cessation of such cause(s).”
As illustrated in this example, force
majeure clauses often contain catchall
phrases such as “or any other cause or
conditions beyond such party’s reason-
able control.” Such a catchall phrase
must be construed within the context



established by the list of force majeure
events that precedes it."’ Although such
a broad term would suggest an expan-
sive interpretation, the term will be lim-
ited to events similar to those specifical-
ly enumerated. In addition, the party
seeking relief under the force majeure
clause must show it exercised reason-
able diligence to avoid the event."

Parties also should contract for the
remedies available upon occurrence of
force majeure events. Often, construc-
tion contracts and supply contracts will
grant time extensions but no monetary
relief. For example, a force majeure
clause may permit an extension of the
completion date but prohibit a contrac-
tor from claiming damages resulting
from delay.” However, parties are free
to contract otherwise. The negotiation
of a force majeure clause should accu-
rately reflect the ability of the parties to
accept and allocate risk. Therefore, a
contractor in a project located in a state
where extreme weather conditions are
possible may want to build a contin-
gency risk into the price of the contract
or negotiate terms for monetary relief
in the event of delays resulting from
such events.

Hurricanes and Natural Disasters
Parties to a construction contract
should also consider whether to make
provision for the impact of force
majeure events on the cost of con-
struction supplies.

Until recently, the inflation in build-
ing materials has been driven in large
part by the rapid industrialization of
nations like China and India, as well as
by the enormous reconstruction efforts
in Iraq and Afghanistan.13 However, the
devastation of hurricanes and other nat-
ural disasters in the 2004 and 2005 hur-
ricane seasons has caused fuel prices to
skyrocket, and costs for lumber, ply-
wood, cement, and steel are also expect-
ed to rise. Past natural disasters, such as
Hurricane Andrew in 1992, inflated the
price of building materials. Hurricane
Andrew destroyed more than 28,000
housing units and was largely responsi-
ble for pushing the cost of plywood up
44.6 percent and the price of Southern
pine framing lumber up 16.7 percent,
according to the National Association of
Home Builders. Compare those statis-
tics with the roughly 200,000 homes
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destroyed in the City of New Orleans
by Hurricane Katrina and the picture
starts to become clear. We can expect
increases in the costs of most construc-
tion materials, including concrete, lum-
ber, steel, and drywall. Furthermore, the
rising fuel prices will no doubt increase
the production and distribution costs of
these materials."

There can be no mistake that hurri-
canes and similar natural disasters will
trigger a force majeure clause in a con-
tract. However, a contract that only
allows for time extensions is of no help
to contractors, subcontractors, and sup-
pliers facing potentially record-breaking
increases in material costs and fuel

_Courts

traditionally
have found that
government
policies that
indirectly affect
the economic
conditions and
profitability

of a contract
are not force
majeure events.

expenses. Similarly, a contract that
allows a contractor an extension of time
or damages for delay usually will not
cover the costs of construction materials
that increase drastically as a result of the
force majeure event. Consequently, to be
protected, the party responsible for sup-
plying such materials needs to include
separate escalation clauses in its con-
tract to absorb increases to material or
labor costs. These clauses usually refer-
ence a general inflation index or a spe-
cific materials/industry index to be
adjusted at specific intervals, that is,
monthly, annually, and so on.”
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Therefore, in the event that a project
suffers massive increases in materials
costs, such a provision allows the con-
tractor to seek an increase in the agreed-
upon price for these materials.

Terrorism and Government Policy
Since the unfortunate events of
September 11, 2001, terrorism has
become a well-known force majeure
event. Terrorism can impact a construc-
tion project directly, as was the case in
New York City, or indirectly, by affect-
ing market conditions and increasing
government security and regulation.

The issue of whether increased gov-
ernmental antiterrorism security mea-
sures constitute a force majeure excuse
for contractor delay was at issue in the
recent decision of Broward County v.
Brooks Builders, Inc.'® Brooks Builders,
the contractor, filed suit against
Broward County seeking compensation
for delay damages on a project for con-
struction of a fire station adjacent to the
Fort Lauderdale airport. Although the
project was not inherently complex, its
location—adjacent to an active airport
runway—presented significant chal-
lenges and numerous delays. Some of
the delays were caused by a consider-
able increase in security measures on
the active airport runway after the
September 11, 2001, terrorist attacks.
These delays occurred daily as the con-
struction workers spent a substantial
amount of time gaining access to the
worksite through the security gates. The
contract expressly required the contrac-
tor to comply with all airport security
measures, but the contractor argued it
could not have anticipated the extra
measures put in place after 9/11.

The court found that although the
parties may not have foreseen the
extraordinary delays due to the
September 11 terrorist attacks, their con-
tract nonetheless had multiple provi-
sions suggesting that the risk of loss for
unexpected delays was to be borne by
the contractor. Nevertheless, the con-
tractor claimed relief under the follow-
ing force majeure provision:

In the event that the Contractor is
ordered by the Engineer, in writing,
to suspend work for some unfore-
seen cause not otherwise provided
for in the contract and over which
the Contractor has no control, the
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Contractor may be reimbursed for
actual money expended on the work
during that period for shutdown.

. . . No provision of this article shall

be construed as entitling the

Contractor to compensation for

delays due to inclement weather, for

suspensions made at the request of
the Contractor, or for any other delay
provided for in the contract, plans,
or specifications.

The court disagreed with the con-
tractor’s interpretation of this provision,
because the gate access delays resulted
from the increased security measures
implemented by the government, not
from any order by the engineer.
However, the court’s ruling suggests
that had the contract contained a force
majeure clause allocating risk of govern-
mental interference to the county, then
the contractor could have recovered
damages resulting from delay.

Courts traditionally have found that
government policies that indirectly
affect the economic conditions and prof-
itability of a contract are not force
majeure events. For example, in
Seaboard Lumber Co. v. United States,"”
Seaboard entered into a timber contract
with the U.S. government to harvest
timber on government lands. At the
time the contracts were executed in
September 1980, there was a housing
boom, and the price of timber was high.
However, between 1981 and 1983, the
government allowed interest rates to
rise in order to combat inflation, which
led to a softening of the housing and
lumber markets. This arguably caused
many contractors to run into financial
difficulties. Seaboard sought relief from
the courts in order to invoke a force
majeure clause in its contract for “acts of
Government,” which granted relief to
the contractor where

[the contractor] experiences delay in

starting scheduled operations or

interruption in active operations
either of which stops removal of

Included Timber from Sale Area

through curtailment in felling and

buckling, yarding, skidding and
loading, hauling or road construc-

tion, as scheduled under B6.31, for 10

or more consecutive calendar days

during a Normal Operating Season
due to causes beyond Purchaser’s
control, including but not limited to
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acts of God, acts of the public enemy,

acts of Government, labor disputes,

fires, insurrections or floods.
Seaboard sought to invoke the force
majeure clause for “acts of Govern-
ment” that made its timber contract
costly and unprofitable. Specifically,
Seaboard argued that there were a num-
ber of government acts that occurred
during the early 1980s that affected its
contract—for example, new monetary
control procedures and the deregulation
of savings institutions—which led to an
increase in interest rates and a slump in
the timber market.

The court found that the force
majeure clause listing “acts of
Government” as an excuse for per-
formance was not to be interpreted so
broadly as to include government fis-
cal or monetary policy. Government
acts or policies that were complained
of had no more than an attenuated
effect on the contract at issue and at
most made performance of the con-
tract unprofitable. Government poli-
cies that affect the profitability of a
contract but do not preclude perform-
ance should not be considered “acts
of Government” in the context of
force majeure. Finally, the court reas-
sured, “A force majeure clause is not
intended to buffer a party against the
normal risks of a contract. The normal
risk of a fixed-price contract is that
the market price will change.”"®

Force Majeure Insurance

Almost by definition, the damages
resulting from a force majeure event can
be disastrous. However, perhaps the
best solution for allocating risk is for the
owner to assume the risk and then
insure against it. Force majeure insur-
ance may include coverage for project
completion, performance coverage, and
delayed completion.” Although a proj-
ect is usually protected by “all-risk”
insurance provided by the contractor,
all-risk insurance usually does nothing
more than cover the expense of repair-
ing the work in place. However, it does
not provide coverage for damages
incurred by the owner for the delays
incurred in completing the project,
which often can be substantial.
Therefore, force majeure insurance may
be the best way to protect owners who
are concerned about their investment
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from unforeseen delay damages result-
ing from force majeure events.

Timothy S. Taylor is a member of the Con-
struction Litigation Practice Group in the
Miami office of Carlton Fields, P.A. He can be
reached at ttaylor@carltonfields.com or

(305) 530-0050.

Allison Oasis Kahn is a member of the Labor and
Employment and Appellate Practice and Trial
Support groups in the West Palm Beach office of
Carlton Fields. She can be reached at
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| CONTRACT INTERPRETATION/FORCE MAJEURE

Force Majeure Delays

William Cary Wright

Force majeurs is the con-
cept of excusing contractual
performance as A result of
unforessen  circumstances.
Althouogh force majeure claus-
es traditionally have encom-
passed extraordinary events
identified as “acts of God,” the
actual application of the term
may have @ much wider or nar-
ronker scope, depending on the
specific wording of the con-
tract at issue. This article will
examing case law relating to
force majeure, identify recent issues regarding force majeurs
provisions, and suggest situations that ghould be congidered
when drafting a force majeure clause in this em of uncertainty.®

The term “force majeure” originates in Mapoleonic law,
although the concept is found in many of the great kegal tradi-
tions.” Force majeure is exsentially the “prevention of a party’s
performance that 15 caused by an unforescen, supervening
event nek within the control of cither party™ Mo uniform set of
events constitutes force majeure. Instead, force majeure pro-
vides “a flexible concept that permits the parties to formulate
an agreement to address their unique course of dealings and
industry idiosyncrasies”™ A common misconception is that
force majeurs applics when the total destruction of the subject
of the contract occurs; for example, & harricane destroys & con-
struction site. Although this is trae, the scope of force majeurs
often extends much firther. The doctrine of force majeure has
developed, generally, from “physical impossibility™ o “frus-
tration of purpose™ and more recently 1o “commercial mprac-
tcability.” If the coniract is able to be performed, but the
underlying prrpose of the contract no longer exists, the con-
cept of frustration of purpese is implicated. [n the case ol com-
mercial impracticability, performance is still possible, and the
purpose of the contract can stll be fuifilled. Due to changes
in circumstances, however, the performance of the promisar’s
obligations has become economically senseless.

The September 11, 2001, terrorist attacks on the United
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States placed & new importance on properly contracting for
Force majeure possibilities, Similady, Humcane Katrina mey
change the way lawyers approach drafting force majeure
clauses. The practitioner drafting constroction comtracts mot
only must approciate the concept of force majewre, but also
rrwst be ever mindful of the location of the project and the bws
that will govern the parties,

Purpose of a Force Majeare Clause

Force majeure provisions serve two purposes: they allocate
risk and they provide nedice to the parties of events that may
suspend or excuse performanse, The possible risks in the per-
formance of a contract, however, are so nomerous thar they
often canmot reasonably be considersd at contract exacution.
For instance, many insured parties thought that the term “ascts
of war™ would apply i the event of a lerrorst attack. Courts,
however, have not followed this logic.

In & constructson context, force majewr: “refiers] to certain
circumstances and events that are recognized as being above
andd beyond the controd of comracting parties and that could
nof reasotably have been foreseen or avoided by the due care
of either of the parties ™ Though a force majeure event may
allow an extension to a completion date, it normally does not
permit a contractor o recover bosses o damages resulting from
the delay. " Most importantly, foree majeurs clauses ars “con-
strued in each circumstance with sxacting attention to the spe-
cific wording of the provisions as the scope and effect of the
clause may vary with each contract ™ Thus, carefil drafting iz
esaential, with due consideration of all perils that mery befall 3
cOonsStruciion project.

Foreseeability

To constitute force majeure and excuse performance or jus-
tify nonperformance, the event must have been unforeseeable
at the iime of contracting. The rationale is that a party’s fadlure
io contractually protect itself from a foresesable contingency 15
essentially an assumption of that sk *

Foresecability is complicated by ambiguity that may
become apparent when the partics seek w apply the classe o a
particular event. " Situations may be foresesable generally, but
not specifically.'! A hurricane hinting the Gulf Coast may be
anticipated, although the effects of Hurnicane Katrina likely
may not be. " A court may find an event foreseeahle or unfore-
secable depending on the type of nquiry the judge conducts.

An odl crisis in some cases may be foreseeable, ' However,
& court may consider the same oil crisis unforeseeable if the
cotrt focuses on the specific causes of the cnss or on the cri-
sis % specific effects on the contract at issue. If the court tests
foreseeability by asking specific questions, then it is more like-
ly that the disruptive event will be considered unforeseeable.
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O the other hand, i the coust conducts a more general inguiry
regarding the overall event, then it 15 mone likely that the event
will be deemed foreseeable.™ The concept of foreseeability is
even vaguer in the wake of recent terranst attacks around the
workd, A court may nol be receptive to an argument that a
fature terror st attack was not foresesable regardless of the job
site bocation.

Courts have held that the foresceability test should not be
applied if it 1s ot specified within the force mageure prosision
that an event must be unforesceable. ! [n drafting a force
majeure clouse, it may be better to expressly eliminabe the nobon
of foreseeahility and avoid the potential for court inguiry.'”

Another option available to drafiers seeking to broaden
force majeure via the foreseeability application is to ocus the
bargoage on the effects of a disruptive event, rather than specif-
ically enumerating all podential events, For example, a force
imajeure clansa could be drafted 1o focus on the unavailability
of construction materials (a3 an effect of Hurtcane Katrina)
rather than anempting to draft a provizsion that specifically
cont=mplates a catepory five hurricane, With such a clauss, the
courts are moes likely o focus on the foresesability resulting
from the dsraptive event, which i more bkely o lead bo 2 con-
clusion of unforesesahbility, thereby satisfying the force
majeure requirement. '* By focosing on the effects, the con-
tracting parties need not amempt o predict the nature of a
fubre terrorist event of devastating weather.

Control

Force majeurs clauses ofien exclude events that are “rea-
somably within the contral of either party"'? The principle of
“pontrol” subsurmes the legal 1ssuss of contractual asumption
of risk, foreseeability, legal control, actual physical control,
fanult and negligence, and avoidance and mitigation. *

The Fifth Circuit has held that the term “reasonable con-
trol” involves two related concepts.®! First, a party may oot
affirrmatively cause a foree majeure event. Second, 5 party may
not rely on an event excusing performance if the party could
have taken reasonable measares io prevest the event, =

Courts have held that the foreseeability
test should not be applied if it 15

not specified within the force
majeure provision that an event
must be unforeseeahle

The control requirement is not mandated by law.™ There-
fore, parties may contract out of the control requirement by
omitting it from their force majeure clawse ™ Parties are free to
set their own standards for meeasuring the performance of con-
tractual obligations a5 long as those criteria ane pot “manifesi-
ly unreasonable "™ The “manifestly unreasonable” siandard
will determine whether g party's inducernent of an event, either
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affirmatively or negligently, may preclude a legrtimate claim
for nonperformance. Affirmative inducement of an event per-
tains to the Fifth Cirewit’s first notion of “reasonable con-
tral"—that of causing the force majeurs event. Megligent
inducement of an event relates to the other notion of “reason-
able control”™——that of failing 1o take reasonable steps to pre-
went the occurrence of a disruptive event.®

Under LLS. law, “it is.quite clear that financeal impediments
provide no excuse; these are regarded as “subjective” rather
than “obpective” impossibality and there 15 unanirmity m the case
law and in doctone that subjective impossibility provides no
excuse.”"? The contracting parties” financial ability to perform
i5 a basic assumption and only may be excased by a banknapt-
cy decree 2

Foree Majeore Today

The raditional boilerplate language of force majeuwre claus-
£3 is o general and vague for madern circumstances, 1tis no
longer sufficient for parties to nsen this language in the mis-
cellanecus section of a conract and hope that such an event
will not happen. Parties in woday's climate should use specific
ard demmiled language in carefully defining 1he scope and
effect of a force majeurs cluse.

Although it is true that many force majewre clauses tend to
imchude acts of man such as riots and wars, courts tend to nar-
rowly interpret such language and lirmit its application to the
events specifically lsted. The seminal case holding that an act
of terroriam did not constitute an act of war, Par American
HWowrld Airways, Ine. v dema Cavuairy & Swrery Co, ™ did so
its the context of a coverage exclusion For liability ingurance. In
reaching its decision, the court noted that an ambiguity in an
insurance policy should be decided in Favor of the insused.
Broad force majeure provisions, however, have been beld to
apply 1o terrorist aftacks,

In World Trade Center LLC v. Fitzgerald,’® a tenant at one
of the destroved twin towers sued to recoup a portion of its
rent payments allegedly paid in contemplation of fature ben-
efits under the lease. The broad force majeure provision in
Wowld Trade Center LLC, however, excused nonperformance
resulting from “the acts of third parties.”™! The court keld that
the claim was barred by the force majeare peovigion, which
expresaly excused performance of the lesser “under circom-
stances such as those presented by the events of Seplember
11, 2001 "2 The court also stated that “[1Jhe defendants are
sophisticated commercial tenants and there is no reagon o
excuse them from the operation of the force majeure clause
which they freely negotiated ™

Although the Barld Trade Center LLC contract pertained to
direct damages occasioned by the terrorist attacks, many other
coses imvodve the attempt to apply force majeurs provisions to
the economic downturn following September 11, 2001,

OWEBR v Clear Channel Commumications, e ™ mvolved
4 very broad force majeure provision incheding excusing per-
formance when the contract is “inadvisable™ to perform. The
plaintiff sued ihe defendant for breach of its contract to rent
500 hotel rooms for 2 music festival in February 2002, The
defendant argued that force majewre excused its performance
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becaus: of the cooncmic downturn follvwang September 1 1th
and s inabaliey 10 sell tickets and rooms made it “inadvisable™
b0 comtinue the music festival. Despite thas booad force mageurs
provision, the court kebd that “when looked at m the context
of the Force Majeore clause, the events of September 11 ¢hd

not remder performance under the sgreement in February of

the following vear ohjectively inadvisahle ™* The court based
its apinian in part on the fact that “Blacks Law Dhctonary
defines a torce majeare clause as a *contractual provision allo-
cating the rsk if performance becomes impossible or imprec-
ticable as a result of an event or effiect the parties could not
have anticipated or controlbed.' ™% The court reasoned that
while the “specific language usad in the Force Majeure provi-
sion is significant, the term “inadwisable’ may not be divorced
froum the remainder of the clause™?

SubeFere Freezer Company v Cimard Ling Limited™® illus-
trates the importance of inchuding a force majeurs provision
in all contracts, [n Sub-Fero, the plaintiff reserved an entire
cruise ship to sail the Mediterrancan the first week of October
2001, In the thres weeks betasen the September 11 th terrorist
attacks and the scheduled departure date, many of plaintiff's
employees and guests informed the company that they sould
not attend the cruise dae w safety concerns, The defendant
refused o reschedule the cruise and also refused 1o refund the
prepayment amownt. The plaintifl was left withour recoarse
because the contract did nol contain a force majewrs provision,
Thee court stated that “[i]t is understandable that [plaintilT was]
refuctant io cruise the eastern Mediterranean in the immediate
aftermath of September 11. It does not follow, however, that
plamtiff can rewrnite the contract to insert provisions it failed
ter bargain for i the original agresent "™

Rather than discuss the concept and scope of force
mapeurg, courts have continued to focus on the exact termi-
nology of the force majeure provizion. In Browaed Coaetty »
Brooks Builders, " post—September | 1, 2001 airport securi-
ty measures caused substaniial delays to an airport construc-
tion project. Although most force majeure provisions would
seem applicable to this situation, the court pointed out “there
are nUmMerous provisions in the construction contract sug-
gesting that any risk of loss for unexpected changes n con-
ditions was 1o ke fully assumed by [the contractor]™ This
express conlract language prohibited the contracter from
recovering for additional delays that were clearly out of its
control and a result of the increased airport security measures
afier September 11, 2001,

Codification of Force Majewure in the United States
Different states approach force majewrs in different
ways, Twenty-seven states mention force majewre at some
point in their state code. ™ A large number of those states,
however, make no more than a pagsing reference to force
majeure. For instance, thirteen of the above-mentioned
states refer to force majeurs in only one section of their
code while not defining the term at all,™ A few states
inchude more defailed statuiory language when referming to
a situation involving a force majeure. Only seven states pro-
vide a definition of force majeure within their code, and
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typically the definition is specifically tailored for the area
of the code where the definition is found.

Sarme definifions are very general. For instance, Virginia
sirnply defines force majeure in its "Emergency Petroleum
Proshucts Supply Act” a5 “an act of God or any other canse not
reasonably within the control of the supplier™ The Virginia
detinition ehmimates the foreseeability prong, focuses sobely
on the issue of control, and does not list specific causes that
meay qualify. Anzana similarly does not st specific camses that
may qualify under the definition, Arizona defines force
meajeure in & chapter of its oode desling with the sale of land by
public auction as “an act of God or of nature, a supenor or
cverpowering fonce or an event or effect that cannot reasonably
be anticipated or controlled and that prevents access io the sale
location fior conduct of a sale ™ This definition requires both
coatrol and foreseeability,

Citheer stafutes are extremely specific in what may qualify as
a force majeurs under their definition. Pennsybvania allows the
Pennsylvania Pubic Tiility Commission to either modify
existing underlying obligations of electric distribution compa-
nmies or recommend to the General Assembly elimination of
underlying obligations by chiming a force majpeure “if it deter-
mines that aliernative energy résources are not réasonably
available in sufficient quantities in the marketplace for the
electric distribution companies . . . to meet their obligations.™

Rather than discuss the concept and
scope of force majeure, courts have

continued to focus on the exact

terminology of the force majeure provision.

The remaining four state statutes are very similar and list
very specifically what may constinute a force majeure. Hawaii
defines force mapeure in a "Mining and Minerals"™ statute as

amy fire, explosion, floed, voleankc activity, seismic or
tidal wave, mobilization, war {whether declared or
undeclared), act of any belligerent [of] any such war,
riot, rebellion, the elements, power shortages, srike,
lock-out, difference of workers, any cause which pre-
vents the economic mining of the lease, or any other
cause bevond the reasonable control of the party
affected, whether or not of the naturs or character here-
inabowve specifically emamerated, ™

Similarly, Colorado, in a “Transportation™ statute dealing
with “Design-Build Contracts,” defines force majeure as
MEANINE

any fire, explosion, action of the elements, strike,
interruption of transportation. rationing, shorage of
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labor, equiprment, or materials, cowr sction, illegali-
ty, unugually severe weather, act of God, act of war,
of any other cawse that is beyvond the control of the
party performing work - . . and that could not have
been prevented by the party while exercising reason-
able dilipence **

A Texas “Public Uhiliny" statute defines foroe majeure as

a major event or combination of mapor events, includ-
ing new or expanded stale or federal statutory or regu-
labory requirements; hurricanes, lomadoes, ioe storms,
or oither natural disasters; or acts of war, terronsm, or
civil disturbance, beyond the control of an electric util-
ity . . . The termn does ot incbode any changes in gen-
eral economic conditions swch as inflation, interest
rates, of other factors of general application, ™

Finally, Georgia defines force majeure in a statute dealing
with “Income Taxes" as any

(A) Explosions, implosions, fires, conflagrations,
accidents, or contamination;

(B} Unusual and unforesecable weather conditions
such as floods, torrential rain, hail, tormadoes, burr-
canes, lighming, or other natural calamitics or acts of
God,

(C) Acts of war (whether or not declared), camage,
blockade, or embargo;

([ Acts of public enemy, acts or threats of terronsm ar
threats from terrorists, riot, public disorder, or violent
demonstrations;

(E) Strikes or other labor disturbances; or

(F) Expropriation, requisition, confiscation, impound-
meenit, seizure, nationalization, of compulsory acquisi-
tion of the site of a qualified project or any part
thercof; but such term shall not include any event or
circumstance that could have been prevented, over-
come, or remedied in whole or in part by the taxpayer
through the exercise of reasonable diligence and due
care, tor shall such term inclode the unavailabibity of
ﬂm!l

The term "force majeure" is not used

in the AIA A201 (1997) General Conditions

All four of the statates that list more speci fically what may
constifute a force majewre require that the event be beyond the
contral of the appropriate party, However, cnly the Georgia
statute, in part B dealimg with weather conditions, retains the
requirement of unforeseeability. In the case of a devastating
hurricane such a5 Hurricane Katring, this omission m the
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Hawaii and Colorado statutes may prove significant ™ This is
50 becawse it ismuch easier to argue that 2 hurricane hitting the
Gulf Coast is foresesable, although proving that the damage
could have been prevented or svoided is much more difficult

Standard Condract Documenis

There are several domestic organizations that produce stan-
dardized contracts fof commercial and constraction-related
transactions. Among these standardized documents, the ALA,*
AGC ™ and E)CTMC® are the most common,

The ALA documents are probably the most widely used set
of standardized construction documents in the United States,
and perhaps the world. Inferestingly, however, the term *force
mapeure is not wsed inthe ATA A200 (1997) General Condi-
tions. The ALA addresses force majeure in Aricle 3—Time,
and specifically section 8.3, entitled “Thelays and Extensions
af Tirse, ™ Section 5.3 states:

B.3.1 I the Contractor 15 delayed at any time in the
commencement of progress of the Work by anact or
reglect of the Orwmer or Architect, or of an employee of
cither, or of a separate contractor employed by the
Orweer, or by changes ordered in the Work, or by labor
disputes, fire, urusual delay in deliveries, unavoidable
casualtics or other causes beyond the Contractor's con-
trol, or by delay awthorized by the Owner pending
mediation and arbitration, or by other causes which the
Architect deternines may justify delay, then the Cone-
tract Time shall be extended by Change Order for such
reasonable tirme as the Architect may determine,

£.3.2 Claims relating to time shall be mads i accor-
dance with applicable provisions of Paragraph 4.3,

£.3.3 This Paragraph B.3 does not preclude recovery of
damages for delay by enther party under other provi-
sions of the Contract Docaments.

A sample of cases interpreting the phrase "other causes
beyond the Contractors contral” follows. As can be seen, the
concept “other causes bevond the Contractor’s control™ ia
much broader than the traditional “acts of God™ concept of
force mujeune,

For example, in 5. Joe Paper Company v State of Florida
Diepartment of Emirommental Regulation,™ a paper company
entered mio a stipulaton with the department, providing for an
extensaon of ime mn which to comply with o new environmen-
tal regulation. The stipalation mchuded & force majeurs clause
that included “any cause . . . not within the reasonable comtrol
of the comparny.” The paper company installed squipment in an
aitemgpd to comply with the regulation, but becawse of a design
errof, the equipment failed to work amd the department
asacased liquidated damages against the paper compary. The
paper company Tiled a motion requesting the cowrt to make a
determination that a force majevre had occurred, entitling it to
areduced penalty under the stipulation, The court held that the
force majeurs provision was unambiguous and that a force
majeurs had occurred. Thus, the paper comparny received the
reduced pemalty,
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I condrast, 5.0 Lemoine, fec, v S Landry Porish Sch,
Bd 7 illusrates circumstances that did not amount o “causes
beyond the contractor’s comiral," as conternplated by AlA sec-
Hon B.3.1. The contractor angued that rain and cold weather
justified damages for twerty-nine days of delbay in @ thineen-
month construction schedule. The contractor, however, pro-
duced no evidence that the twenty-nine days of min and cold
were above average. Thus, the court held that the bad weather
was niot @ “valid excuse” justifving any portion of the claimed
delay in performance, Although the delays were caused by
ety of God,” they were contemplated 'acts of God™" and, thus,
dealing with the conseguences of the weather effects was with-
in the contmol of the contracton

Like the AlA documents, the standard form AGC docu-
meents do not use the term “force majeure,” but the concept is
addressed in article 6.3, This provision is similar to the ALA
provision, although it specifically addresses hazardous materi-
als and concealed or unknown conditions. Like the ALA docu-
ments, the AGC documents do not preclude the contractor
from recovering damages as a conscquence of a force majeurs
event beyond the control of both the contractor and owner.
Under article §.3.2, the contractor is entitled to a time exten-
sion and its actaal cost withowt a fee a5 4 consequence of a tra-
ditbonsal force majeurs event.

This approach is not taken by the EJCDC documents,
which limit a contractor’s remedy to a tme extension when the
force majeure event is beyond the control of both the owner
and conlracior.

Force ,lfn;wr.r Tniurdbce
Separate insurance can be obtained to cover force majears

gvents. Force majeure insurance falls under many differont
types and names of coverage Mvailzble policies may include
project completion, perfarmance coverage, delayed comple-
tioer, or force majeurs ingurance ¥ The policies are designed o
supplement builder's risk policies that may only apply 10 losses
resulting in physical damage to the property. Delayed comple-
tion coverage picks up where builder's risk policies leave off,
thereby trunsferring otherwise uninsured risks, The risks
imvedved inelude typical force mapeurs events such as “losses
resulting from strikes and labor disputes, changes m law (2.2,
safety codes or emission standards), acts of God, trade embar-
goes, adverse weather conditions and off-gite physical damage
to maderials or l:quipnmnt":"’.ﬁ. delayed completion policy may
respond to a contractors liquidated damages st will typically
paok conver misles or [0ss s a result of insolvency or faulty design,
Also, parties should check for “time deductibles,” which may
“range from 45 to 90 days after the conmact completion date ™™

Force majeurs events can be included within project com-
pleticn coverage whenever available. The covered contract
wsaally defmes force majeurs for the project cornpletion poli-
cy. Parfies wishing to cover events not mentioned in the con-
traci are advised to add a more comprebensive force majeurs
definition to (he policy. As o standard matter, project comple-
tion coverage fEatunes numerons exclusions, such as war, riots,
civil unr=st, strikes, and assorted political risks. One should
be cautioned that modifving a policy to cover completion
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delays caused by political events does not replace the need for
political risk insurance for the project, Also, the standard proj-
ect completion coverage excludes meclear events, Finally, asa
practical matter, some suggest listing all potential force
trsageure events and concluding with a general clause stating,

Unforeseeable and severe floods,

lightning, storms, and other meteorological

events may qualify as force majeure
events in the United states.

“any ather event outside of the control of the partics.” It should
be canstioned, however, that the scope of the clause may then be
limited wnder principles of expressio wnius est exclusio
alterins® to events of the specific type listed.

International Force Majeure

Force Mafewre Provisions May Be Interpreted Differendy
by Foreign Courts

Even when construction contracts drafted m foreign juris-
dictions appear to closely resemble commesponding forms from
LL5.-based projects, the differences bebween the courts” inter-
pretations of such contracts may be dramaric. The nsk associ-
ated with force majeure provisions may be acoenfuated m
internatienal transactions because of uncertainty regarding
mconsistencies beteeen jursdictions. 1t is absohutely essential
that, when negobiating force rmajeuse clauses in forsign jurisdic-
tions, the parties “imeest the time and effort necessary o
research and fully understand in advance the local conditions
and circumstances that are outside of [iheir] contral and that
could adversely impact project construction and operation.”

For example, on rmost LS <hased projects, contractons may
accept lerms providing that strikers on-site will not qualify as
force mageure { theonzmg that the contractor should be able to
control the nisk). Few contractors, however, should agres to
st kar terms m foreagn pansdictions because local work rules
make= contrafling this risk much more problematic. Therefore,
a party to an international contract wisely may wish (o negoti-
ate for additional time and financial contingencies to ahsorh
any strike-orbented delays, if unable to ohtain force majeore
relief within the contract itself ®

Audverse weather conditions may provide ancther area for
different interpeetation berween 115, -based and international
contracts. Unforeseeable and severe floods, lightning, slorms,
and other meteorological events may qualify as force mejeurs
events in the United States. However, in some jurisdictions (for
example, the Philippines and several Latin American coun-
tries), such weather events occur with such regular frequency
during certain seagons of the year that they may not be consid-
ered “unforesesable.” Instead the contractor is expected to
establish itz construction timetable after considering svents
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such as rainy seasons, unusual periods of heat and cold, and
even critical port or transportation-related weather conditions™
Similar to the AlA and AGC documents in the United
States, standardized imternational construction documents also
exist, including FIDIC and UNIDROIT. FIDIC produces con-
tracts primarily for international enginecring and construction
projects. The FIDIC' force majeure provision allows for a
wery broad application. The force majeure provision also calls
for the contractor to nodify the pamer of both the existence of
the force majeure event and alternative mears of performance.
LINIDROIT, on the other hand, applies force majeure rigid-
Iv.5 Omly wial impossibility will suffice as grounds for
excuse. * UNIDROIT requires {1) “an impediment beyond
[the party's] control,” (2) “[the party] could not reasonably be
expected fo have taken the impediment info account 24 the time
of the conclusion of the contract, or (3) 1o bave avoided or
overcome it o s consequences.™’

Drafting Force Majeure Provisions in Today's World

As discussed, the foroe majewre provisions of pre—September
Il agreements are unlikely to protect against acts of terrorism.
Althpugh standard force majeure clages include “acts of war,”
such clauses ase typically narrowly interpreted by courts and do
not apply to guerilla or terronist groups. Unless acts are per-
forrned by a nation or soveresgm entify, it 15 questiorable that an
“acts of war™ force majeure clause will apply, Other bess-com-
man force majeure language such 2s “insurrestion” or “hestih-
ties" also fails to encompass terrorism, Though such language
would seem fo be subject to a broad isterpresation, courts have
actually anatyzed both terms as narmowhy as *acts of war.™

Therefore, force majeure clauses need to be drafted differ-
ently in today’s world to adeguate by protect clients. The most
straightforward change is to insert the phrase “acts of terror-
i as a desigmased force majeure event. This language may be
firther broadened by including the language “whether actual or
threatened™ in reference to the terrorist acts. Such a phrase
would benefit clients by covering work stoppages caused by
false alarms and theeats similar o those seen shortly after Sep-
tember | 1. Broadening terrorist acts to inchade threatened acts
also would give clients the discretion to prodect their employ-
gs by stopping work after a terrorist scare without subjecting
themselves 0 contractual liability for delay ¥

Ume patential danger, however, m drafting force majeure
provistons 1o inchede “acts of terronsm” 15 the fact that,
although the term “terronsm” is commonplace m the media
nmdl society, the term has mot been directly interpreted and scns-
tinized judicialty.™ As a result, clients may benefit from addi-
tiomal broadening languape. For example, the phrass “acts of
g public enemy” is increasingly more common in foree
majeure provisions. Other terms that force majeors drafiers
should add in light of post-September 11 biological warfare
fears may inclode “epidemics” and “quarantines.” Another
benefit that such broadening language may peovide to clicnds is
protection against acts by deranged individuals as well as acts
by organized groups of terronsts, Finally, any force majeure
clangse also should include a catchall phrase such as “or other
canses similar to those enumerated,” This catchall phrase,
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inserted at the end of the list of enumerated force majeure
events, may help to "caphure™ events similar to these listed but
that “defy exact definition™!

In considering the increased importance of force majeure
clauses, counsel should ke advantage of the freedom to con-
fract enjoyed by the parties. The partics should draft and nego-
tiate force majeure clauses that are pertinent to their particulas
circumsfances and fairly allocate the risks to the party best
suited o cover or insure the risk. &
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