
UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAMPA DIVISION 
 
RLI INSURANCE COMPANY, 
 
 Plaintiff, 
 
v. Case No: 8:20-cv-1143-MSS-AEP 
 
BAYWALK TITLE INC. d/b/a TITLE 
INSURORS OF FLORIDA, 
 
 Defendant. 
  

ORDER 

THIS CAUSE comes before the Court for consideration of Defendant’s Motion for 

Partial Dismissal of Complaint for Declaratory Judgment Regarding the Duty to Indemnify, 

(Dkt. 12), and Plaintiff’s response in opposition thereto. (Dkt. 15) Upon consideration of 

all relevant filings, case law, and being otherwise fully advised, the Court GRANTS the 

Motion for Partial Dismissal of Complaint for Declaratory Judgment Regarding the Duty 

to Indemnify.   

I. BACKGROUND 

This is an insurance coverage action. RLI Insurance Company seeks a declaration 

that it does not owe a duty to defend or indemnify Baywalk Title Inc., a title insurance 

company, in a putative class action pending in the Sixth Judicial Circuit in and for Pinellas 

County, Florida. (Dkt. 1) The state-court suit alleges that Baywalk improperly charged 

Antoni Kruk a closing fee when he purchased real estate in Pinellas County. (Dkt. 1-1 at 

¶¶ 8-31) Kruk contends that the real-estate contract required the seller, not the buyer, to 

pay the closing fee. (Id. at ¶¶ 13-15) Seeking to represent a class of potentially 

“thousands” of individuals, Kruk brings claims against Baywalk for negligence, gross 
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negligence, breach of fiduciary duty, and unjust enrichment. (Id. at ¶¶ 43, 53-90) The 

state-court suit is ongoing. Kruk v. Baywalk Title, Inc. d/b/a Title Insurors of Florida, 20-

001888-CI, Dkt. (Fla. Cir. Ct.). 

The present action stems from a professional liability policy RLI issued to Baywalk. 

(Dkt. 1 at ¶ 20) RLI seeks a declaration that the policy does not require it to defend or 

indemnify Baywalk in the state-court action. (Id. at ¶ 28) RLI contends that, because the 

policy does not cover “dispute[s] over any fees . . . charged . . . by” Baywalk, it does not 

provide coverage for the state-court suit, which seeks disgorgement of unauthorized 

closing fees. (Id. at ¶¶ 29-33) RLI also alleges that coverage is barred by policy exclusions 

for (i) claims involving “the gaining by [Baywalk] of any personal profit, remuneration or 

advantage to which [it] was not legally entitled”; (ii) claims based on “conduct by [Baywalk] 

that is criminal, fraudulent, dishonest or with the intent to cause damage”; and (iii) claims 

stemming from “any actual or alleged violation of any . . . unfair trade practices, consumer 

protection, or other similar law.” (Id. at ¶¶ 34-41, 46-49) 

Baywalk moves to dismiss the portion of this action that seeks a declaration that 

RLI owes no duty to indemnify Baywalk in the state-court suit. (Dkt. 12) Baywalk contends 

that the duty-to-indemnify portion of this case is premature because the state-court suit 

“remains pending and no judgment has been entered against” Baywalk. (Id. at 2) Baywalk 

does not seek dismissal of the duty-to-defend portion of the present action.  

II. DISCUSSION 

RLI’s request for a declaration as to indemnification is premature because the 

underlying state-court action remains pending. Thus, the duty-to-indemnify portion of this 

case is dismissed without prejudice pending the resolution of the state-court action.  
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Under Florida law, “an insurer’s duty to defend an insured is separate and distinct 

from the question of whether [an insurer] has a duty to indemnify the latter against the 

imposition of damages.” EmbroidMe.com, Inc. v. Travelers Prop. Cas. Co. of Am., 845 

F.3d 1099, 1107 (11th Cir. 2017). The duty to defend “is determined solely by the 

allegations of the complaint in which the insured has been sued, and if those allegations 

identify facts within the scope of the policy’s coverage, the insurer must defend.” Id. “This 

is so even if it is uncertain whether coverage of the claim exists under the policy.” Id. By 

contrast, “to determine whether there is a duty to indemnify, [the court] looks at the actual 

facts, not only those that were alleged in the state court complaint.” Stephens v. Mid-

Continent Cas. Co., 749 F.3d 1318, 1324 (11th Cir. 2014). “And in order for a duty to 

indemnify to arise, the insurance policy must cover the relevant incident.” Id. 

“[C]ase law is legion for the proposition that an insurer’s duty to indemnify is not 

ripe for adjudication unless and until the insured or putative insured has been held liable 

in the underlying action.” Interstate Fire & Cas. Co. v. McMurry Constr. Co., Inc., No. 

616CV841ORL41TBS, 2017 WL 821746, at *3 (M.D. Fla. Mar. 2, 2017) (collecting cases); 

see also Mid-Continent Cas. Co. v. Delacruz Drywall Plastering & Stucco, Inc., 766 F. 

App’x 768, 770 (11th Cir. 2019) (“[T]he duty to indemnify . . . is not ripe for adjudication 

until the underlying lawsuit is resolved.”).1 This is because “[t]he duty to indemnify is 

dependent upon the entry of a final judgment, settlement, or a final resolution of the 

underlying claims.” Diamond State Ins. Co. v. Boys’ Home Ass’n, Inc., 172 F. Supp. 3d 

1326, 1342 (M.D. Fla. 2016).  

 
1 The Court notes that “[a]lthough an unpublished opinion is not binding on this court, it is persuasive 
authority. See 11th Cir. R. 36-2.” United States v. Futrell, 209 F.3d 1286, 1289 (11th Cir. 2000). 
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RLI’s request for a declaration as to indemnification is premature because the 

state-court action against Baywalk remains pending. If Baywalk is “not found liable in the 

underlying action, there are no damages to indemnify.” Nationwide Ins. Co. of Am. v. Fla. 

Realty One, Inc., No. 219CV563FTM38MRM, 2019 WL 5423339, at *1 (M.D. Fla. Oct. 

23, 2019). Absent liability, “the Court’s declaration [would be] irrelevant because 

indemnification is not required.” Lee Mem’l Health Sys. v. Lexington Ins. Co., No. 

218CV617FTM38UAM, 2019 WL 2471821, at *2 (M.D. Fla. Apr. 22, 2019). Thus, until the 

state court decides Baywalk’s liability, RLI’s request for a declaration that it owes no duty 

to indemnify “amounts to nothing more than [a request for an] advisory opinion of the 

parties’ respective rights and liabilities.” Safeco Ins. Co. of Illinois v. Tremblay, No. 2:16-

CV-837-FTM-38CM, 2018 WL 3648265, at *4 (M.D. Fla. Aug. 1, 2018). This Court does 

not issue advisory opinions. See Gagliardi v. TJCV Land Trust, 889 F.3d 728, 733 (11th 

Cir. 2018) (“We are not in the business of issuing advisory opinions that do not affect the 

rights of litigants in the case before us or that merely opine on what the law would be 

upon a hypothetical state of facts.”).  

RLI offers two arguments in response. Neither is persuasive. First, RLI cites 

Higgins v. State Farm Fire & Casualty Co., 894 So. 2d 5 (Fla. 2004) for the proposition 

that “the duty to indemnify can . . . be resolved prior to the underlying action in order to 

prevent collusion between insureds and claimants and to promote settlement.” (Dkt. 15 

at 2) Higgins does not apply here. That decision held that the Florida Declaratory 

Judgment Act permits a trial court to decide indemnity before resolution of the underlying 

action. Higgins, 894 So. 2d at 16-18. Here, however, RLI “sues in a federal court governed 

by Article III’s ‘case or controversy’ clause and under the federal Declaratory Judgment 
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Act.” Medmarc Cas. Ins. Co. v. Moran, No. 8:19-CV-266-T-23JSS, 2019 WL 5718186, at 

*2 (M.D. Fla. Mar. 25, 2019). “Because a federal court in a diversity action applies federal 

procedural law and because the operation of the Declaratory Judgment Act is procedural 

only, Higgins is inapplicable.” Id.; see also Mid-Continent Cas. Co. v. G.R. Constr. Mgmt., 

Inc., 278 F. Supp. 3d 1302, 1306 (M.D. Fla. 2017) (“Because [plaintiff] brings this case 

under the federal Declaratory Judgment Act, Higgins does not apply here.”); Burlington 

Ins. Co. v. Wilford Roofing Co., Inc., No. 3:13-CV-944-J-39MCR, 2015 WL 12546284, at 

*2 (M.D. Fla. Mar. 11, 2015) (“The Court does not believe that the Florida Supreme 

Court’s decision in Higgins—a decision interpreting Florida's Declaratory Judgment Act—

is relevant to the instant dispute [arising under the federal Declaratory Judgment Act].”). 

Second, RLI contends that the indemnification issue is ripe because the Court “will 

not need to resolve any disputed facts from the underlying action in order to apply” the 

relevant policy provisions. (Dkt. 15 at 4-5) Even if the Court could resolve RLI’s duty to 

indemnify based solely on the pleadings, it does not follow that the indemnification issue 

is ripe. The outcome of the state-court action is uncertain. As explained above, if Baywalk 

prevails in state court, there will be “no damages to indemnify.” Fla. Realty One, Inc., 

2019 WL 5423339, at *1. This is true regardless of whether the Court is required to 

evaluate “disputed facts” from the state-court action to decide the duty-to-indemnify issue. 

Because Kruk might fail to establish Baywalk’s liability in state court, a declaratory 

judgment on indemnification is premature. See Atain Specialty Ins. Co. v. Sanchez, No. 

8:17-CV-1600-T-23AEP, 2018 WL 1991937, at *1 (M.D. Fla. Apr. 27, 2018) (“[I]f the 

insured incurs no liability, the question of the duty to indemnify for that unincurred liability 
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remains forever hypothetical and, for that reason, remains a question unavailable for 

resolution under Article III.”). 

III. CONCLUSION 

  Upon consideration of the foregoing, it is hereby ORDERED as follows: 

1. Defendant’s Motion for Partial Dismissal of Complaint for Declaratory Judgment 

Regarding the Duty to Indemnify, (Dkt. 12), is GRANTED. 

2. Plaintiff’s request for a declaratory judgment as to the duty to indemnify is 

DISMISSED WITHOUT PREJUDICE pending the resolution of the underlying 

state-court action. This action will proceed on Plaintiff’s request for a declaration 

of whether it owes a duty to defend in the underlying state-court action. 

DONE and ORDERED in Tampa, Florida, this 2nd day of November, 2020. 

 

 

 

Copies furnished to: 
Counsel of Record 
Any Unrepresented Person 
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