
UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 18-2580 PSG (KSx) Date April 27, 2021

Title Maxine Gilliam v. Joel Levine

Present: The Honorable Philip S. Gutierrez, United States District Judge

Wendy Hernandez Not Reported

Deputy Clerk Court Reporter

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):

Not Present Not Present

Proceedings (In Chambers): The Court DENIES Plaintiff’s motion for summary judgment

Before the Court is a motion for partial summary judgment filed by Plaintiff Maxine

Gilliam (“Plaintiff”).  See generally Dkt. # 41 (“Mot.”).  Defendant Joel S. Levine (“Defendant”)

opposed.  See generally Dkt. # 57 (“Opp.”).  Plaintiff replied.  See generally Dkt. # 58 (“Reply”). 

The Court finds the matter appropriate for decision without oral argument.  See Fed. R. Civ. P.

78; L.R. 7-15.  After considering the moving, opposing, and reply papers, the Court DENIES

Plaintiff’s motion.

 

I. Background

This action involves a dispute over a loan that Plaintiff obtained from Defendant.  

In 1965, Lou Easter Ross purchased real property located at 10424 Ruthelen Street in Los

Angeles, California (the “Property”).  Plaintiff’s Statement of Undisputed Facts, Dkt. # 42

(“SUF”), ¶ 1.  In 1986, she transferred the property into the Lou Easter Ross Revocable Trust

(the “Ross Trust”).  Id. ¶¶ 2, 4.  In 2012, Lou Easter Ross died and her sister—Plaintiff—was

appointed as successor trustee of the Ross Trust.  Id. ¶¶ 1, 5.

In June of 2015, Plaintiff applied for a $150,000 loan related to the Property, although the

true purpose of the loan is disputed.  Defendant’s Statement of Genuine Disputes, Dkt. # 57-3

(“SGD”), ¶ 7.  On June 10, Plaintiff received a truth-in-lending disclosure statement from the

broker of the loan, which described a three-year, interest-only loan with a balloon payment due

on July 1, 2018.  SUF ¶ 10.  That same day, the broker emailed Defendant, who replied that he

had funds available for the proposed loan.  Id. ¶ 13.  The next day, Defendant emailed the broker

stating that he would be more comfortable with a shorter term and asking if that would be
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possible, to which the broker replied that Plaintiff was okay with a two-year term with the option

for a one-year extension.  Id. ¶ 14.

The loan documents were presented to and signed by Plaintiff on June 13.  Id. ¶ 17.  That

same day, Defendant executed a note that described a two-year, interest-only loan with a balloon

payment due on July 1, 2017, rather than July 1, 2018, as was described in the broker’s original

disclosure.  Id. ¶ 18.  Defendant also executed an addendum to note-extension, which stated that

Plaintiff could request a one-year extension of the loan between April 1, 2017 and June 1, 2017. 

Id.  Defendant likewise executed a deed of trust that secured the loan with the Property.  Id. ¶ 19.

In April 2017, a dispute arose between Plaintiff and Defendant regarding when the

balloon payment was due.  Id. ¶ 23.  Defendant insisted the balloon payment was due on July 1,

2017, pursuant to the documents signed by Plaintiff on June 13, while Plaintiff contended the

balloon payment was due on July 1, 2018 as initially represented to her by the broker in its truth-

in-lending disclosure statement.  Id.  On August 3, 2017, Defendant recorded a notice of default,

and on November 13, Defendant recorded a notice of trustee sale.  Id. ¶ 24.

On March 5, 2018, Plaintiff gave Defendant a notice of rescission of the loan pursuant to

the Truth in Lending Act (“TILA”), to which Defendant did not respond.  Id. ¶¶ 25–26.  On

March 30, Plaintiff filed the instant suit against Defendant.  See generally Dkt. # 1.  Plaintiff

amended her complaint on April 2.  See generally Dkt. # 9.  On July 3, 2018, the Court granted

Defendant’s motion to dismiss with leave to amend.  See generally Dkt. # 14.  On August 3,

2018, Plaintiff filed the operative Second Amended Complaint (“SAC”), which asserts four

causes of action:

First Cause of Action: violations of TILA, 15 U.S.C. §§ 1601, et seq., and

Regulation Z, 12 C.F.R. §§ 226.15, 226.23.  SAC ¶¶ 70–98.

Second Cause of Action: violation of the Rosenthal Act, Cal. Civ. Code §§ 178, et

seq.  SAC ¶¶ 99–102.

Third Cause of Action: accounting and reimbursement.  Id. ¶¶ 103–05.

Fourth Cause of Action: declaratory relief.  Id. ¶¶ 106–14.
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On October 2, 2018, the Court granted Defendant’s motion to dismiss the SAC without

leave to amend.  See generally Dkt. # 19.  Plaintiff appealed to the Ninth Circuit, which reversed

and remanded the matter to this Court in 2020.  See generally Dkts. # 24, # 29.

Plaintiff now moves for partial summary judgment.  See generally Mot.  Specifically, she

moves for summary judgment on her first cause of action.  See Mot. 5:2–9.  Because Plaintiff has

not shown that she obtained the loan for personal purposes, Plaintiff’s first cause of action fails,

and the Court DENIES Plaintiff’s motion.

II. Legal Standard

“A party may move for summary judgment, identifying each claim or defense—or the

part of each claim or defense—on which summary judgment is sought.  The court shall grant

summary judgment if the movant shows that there is no genuine dispute as to any material fact

and the movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  

A party seeking summary judgment bears the initial burden of informing the court of the

basis for its motion and identifying those portions of the pleadings and discovery responses that

demonstrate the absence of a genuine issue of material fact.  See Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986).  If the nonmoving party will have the burden of proof at trial, the movant

can prevail by pointing out that there is an absence of evidence to support the nonmoving party’s

case.  See id.  If the moving party meets its initial burden, the nonmoving party must set forth, by

affidavit or as otherwise provided in Rule 56, “specific facts showing that there is a genuine

issue for trial.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

In judging evidence at the summary judgment stage, the court does not make credibility

determinations or weigh conflicting evidence.  Rather, it draws all reasonable inferences in the

light most favorable to the nonmoving party.  See T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors

Ass’n, 809 F.2d 626, 630–31 (9th Cir. 1987).  The evidence presented by the parties must be

capable of being presented at trial in a form that would be admissible in evidence.  See Fed. R.

Civ. P. 56(c)(2).  Conclusory, speculative testimony in affidavits and moving papers is

insufficient to raise genuine issues of fact and defeat summary judgment.  See Thornhill Publ’g

Co. v. Gen. Tel. & Elecs. Corp., 594 F.2d 730, 738 (9th Cir. 1979).
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III. Evidentiary Objections

Plaintiff and Defendant assert various evidentiary objections along with their opposition

and reply briefs.  See generally Dkts. # 57-5, # 58-2.  To the extent that the Court relies on

objected-to evidence, it relies only on admissible evidence and, therefore, the objections are

overruled.  See Godinez v. Alta-Dena Certified Dairy LLC, No. CV 15-01652 RSWL (SSx),

2016 WL 6915509, at *3 (C.D. Cal. Jan. 29, 2016).

IV. Discussion

Rescission and damages are available as remedies for violations of TILA only when the

underlying loan was issued (1) to a natural person and (2) “primarily for personal, family, or

household purposes.”  Gilliam v. Levine, 955 F.3d 1117, 1120 (9th Cir. 2020) (quoting 15 U.S.C.

§ 1602(i)).  In other words, such remedies are not available when a loan is obtained for business

purposes.  Id.

The Ninth Circuit uses the five-factor test from Thorns v. Sundance Props., 726 F.2d

1417 (1984), to determine the primary purpose for which a loan was obtained.  The five factors

are as follows:

[1] [t]he relationship of the borrower’s primary occupation to the acquisition.  The more

closely related, the more likely it is to be [for a] business purpose.  [2] The degree to

which the borrower will personally manage the acquisition.  The more personal

involvement there is, the more likely it is to be [for a] business purpose.  [3] The ratio of

income from the acquisition to the total income of the borrower.  The higher the ratio, the

more likely it is to be [for a] business purpose.  [4] The size of the transaction.  The larger

the transaction, the more likely it is to be [for a] business purpose.  [5] The borrower’s

statement of purpose for the loan.

Id. at 1419.  Plaintiff bears the burden of proving that the loan was for personal purposes rather

than business purposes.  See Katz v. Carte Blanche Corp., 496 F.2d 747, 751 (3d Cir. 1974) (the

plaintiff must show a violation “in connection with a consumer credit transaction, not a business

transaction”).

Here, the first four factors are largely irrelevant and/or neutral.  For example, Plaintiff’s

occupation is unclear.  In her loan application, she claimed to be a real estate investor.  See Opp.

13:13–14.  She also told the loan broker that she would use the loan to acquire a small rental
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property.  Id. 13:14–15.  However, Plaintiff also “describe[d] herself in the ‘Statement of

Interest’ under penalty of perjury as retired and with no other businesses.”  Reply 11:5–7.  Given

this conflicting information, it is impractical (if not impossible) to analyze the first factor.  As

another example, the only specific argument Plaintiff makes regarding the size of the transaction

was raised for the first time in her reply brief, and the Court will therefore not consider it.  See

Koerner v. Grigas, 328 F.3d 1039, 1048 (9th Cir. 2003).  However, Defendant’s arguments are

likewise unhelpful because they are not supported by any authority.  Accordingly, the application

of the fourth factor is unclear, and the Court therefore treats it as neutral.

Consequently, the Court focuses its analysis on the fifth factor—Plaintiff’s stated purpose

for the loan.

Plaintiff argues that the loan was for personal purposes because “the Statement of Interest

contained within Defendant’s loan file establishes her intent to perform construction.  As such,

the best-case scenario Defendant could possibly make as to Plaintiff’s intent is a mixed-purpose

use, which requires further inquiry by the creditor.”  Reply 10:18–21.  The Court disagrees.

Based on the undisputed facts, Plaintiff communicated to Defendant that (1) she was a

real estate investor, (2) she intended to use the loan for a small rental property, (3) she intended

to perform construction, and (4) she received rental income from one property other than the

Property.  See Opp. 13:13–15, 13:22–24; Dkt. # 41-8 at 95.  Viewing this evidence as a whole,

Plaintiff provided nothing to Defendant or the broker at the time the parties executed the loan

that indicated the purpose of the loan was personal rather than commercial.  Indeed, the evidence

suggests exactly the opposite—i.e., that the loan was for business purposes.  Accordingly, the

Court DENIES Plaintiff’s motion for summary judgment because she has failed to meet her

burden under TILA of showing that she obtained the loan for personal purposes.  See Katz, 496

F.2d at 751; Gilliam, 955 F.3d at 1120; 15 U.S.C. § 1602(I).

V. Conclusion

Because Plaintiff has failed to show that she obtained the relevant loan for personal

purposes, the Court DENIES Plaintiff’s motion for summary judgment on her first cause of

action for violations of TILA and Regulation Z.

IT IS SO ORDERED.        
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