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The Corporate Legal Department of Today and 
Tomorrow

In recent years, corporate legal teams have 
identified as their top three operational chal-
lenges (1) reducing outside legal spending, (2) 
communicating more effectively with internal 
stakeholders, and (3) doing more with less. 
Thompson Reuters, The Keys to a More Effective 
Legal Department, (2016), p. 6. Making signifi-
cant inroads in each of these areas now, more 
than ever, requires thinking outside the box.

These are not new issues for legal depart-
ments. Over the years, they have tackled 
them in ways we have come to know well. 
To reduce outside legal costs, general coun-
sel have focused primarily on tactics to lower 
hourly billing rates. When thinking about 
how to communicate most effectively with 
internal stakeholders—principally business 
executives—legal departments have under-
standably prioritized improving their respon-
siveness to questions asked and the quality of 
the advice provided. Finally, when required to 

do more with less, general counsel have natu-
rally responded by assigning more work and 
responsibilities to the same in-house attorneys.

These strategies can be effective up to a 
point, but they are fundamentally reactive, 
not proactive, they can achieve only so much, 
and they can even backfire. When focusing 
on lowering outside counsel’s billing rates for 
legal services provided, corporate legal depart-
ments too often take for granted the nature, 
scope, or very existence of the legal problems 
outside counsel are asked to address in the 
first place. When striving to respond more 
quickly and effectively to requests by busi-
ness executives for legal advice, inside counsel 
may be waiting passively for such questions 
to arise without considering what they can 
do to preempt the need for advice or to select 
more strategically where they can provide the 
greatest benefit. Furthermore, they may be 
missing entirely opportunities to engage with 
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business leaders on more strategic matters 
that can help the company grow market share 
or otherwise confer greater shareholder value. 
Likewise, when loading more work on the 
same inside attorneys, general counsel may 
be overlooking measures that can change the 
priorities, nature, and quantity of work the 
legal department is handling.

Some general counsel today are taking 
more effective and proactive approaches to 
getting substantially more value from out-
side counsel at the same or lower costs by 
considering factors that have much more 
impact than hourly billing rates. They are 
also changing the paradigm in how they give 
advice and what kind of  advice they give to 
their internal business clients, finding ways 
to disengage from performing tasks that 
should not come to the legal department in 
the first place, and shifting their time, energy, 
and talents to helping the company iden-
tify unrecognized opportunities to achieve 
its growth objectives. All of  these measures 
inherently enable inside counsel to do more 
with less. Especially for smaller legal depart-
ments, but with larger ones, too, general 
counsel may also wish to experiment with 
retainer agreements with outside counsel to 
provide a safety valve for work overflow that 
occurs sporadically and to brainstorm ideas, 
problems, and opportunities that have not 
yet gelled, or may never gel, into full-scale 
engagements.

I. Controlling Outside Legal 
Spending

General counsel tasked with cutting legal 
spending often embark upon convergence 
programs to find least-cost providers, demand 
steeper reductions from standard hourly rates, 
or both. These measures have achieved sig-
nificant cost savings for many companies, to 
be sure. But if  misapplied, these approaches 
may produce a net loss in value, through 
increased exposure, costly mistakes, and a 
needless disruption of the business. Getting 
the most value and best outcomes requires 

as much focus on qualitative as quantitative 
considerations.

A. Selection of Outside Counsel

Effective management of outside legal 
costs must start with careful selection of 
the right outside counsel for the matters at 
hand. This may or may not require formal 
requests for proposals (RFPs) with or with-
out a convergence program. It must first and 
foremost involve a qualitative assessment of 
alternatives.

When properly conceived and carried out, 
RFPs may help the company identify excel-
lent options and obtain important informa-
tion. They can be a useful and even necessary 
tool in any convergence program, and many 
companies probably should reduce the num-
ber of firms they use overall to ensure that 
they are calling upon only their best options. 
RFPs, however, can be so detailed and rig-
orous that they miss the forest for the trees. 
See, e.g., Bantz, P. and Strom, R., A Simple 
Request, The American Lawyer (January 
2019) (“The request-for-proposal process is 
broken. Both sides want it fixed.”).

Some companies bypass well-grounded 
and deeply held opinions by even long-serv-
ing, highly experienced inside counsel about 
outside counsel they have used over the years, 
preferring instead to make ostensibly more 
“objective” data-driven decisions. Given that 
data analytics and artificial intelligence (AI) 
offer profound opportunities in some areas of 
the law, it is natural to consider their applica-
tion here and wonder whether a truly “objec-
tive” choice of outside counsel can be made. 
To be sure, historic data may be relevant and 
can be supplemented by information gath-
ered in formal RFP processes or convergence 
programs. The field of law, however, does not 
lend itself  readily to the development and 
mining of enterprise data because it is a nar-
row vertical with a great deal of variability. 
See https://www.thelawlabchannel.com/daniel-
martin-katz-mlaas-machine-learning-as-a-ser-
vice. For all but the most rote engagements, 
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any two law firms and any two substantial 
engagements can vary markedly.

As experts debate the impact, AI will have 
on the practice of law, most agree that AI is 
currently best suited to handling matters that 
involve recurring, rote, identical events. The 
technology does not exist at this time, and 
is not likely to exist any time soon, that can 
replace human value judgments, creativity, 
and discernment of human reactions and 
emotions. It is precisely these talents that 
distinguish great lawyers from journeyman 
lawyers and certainly from machines. These 
qualities do not lend themselves to machine-
driven evaluation and selection tools or to 
quantitative analysis. In the final analysis, 
there can be no substitute for the opinion of 
managing counsel who have worked in the 
trenches with outside counsel. At a minimum, 
this should be given considerable weight in 
any final determination.

In selecting outside counsel, the company 
will favor most strongly those law firms that 
possess the requisite industry and subject 
matter expertise and, in some cases, regional 
knowledge and relationships. Increasingly, 
companies will be seeking out expertise in 
“micro-niches,” not merely general subject 
or practice areas. All of  this is good and 
proper.

For many years, corporate counsel have 
defaulted to hiring the most prestigious Wall 
Street firms for high-stakes transactions, 
advice, or litigation. Engaging such firms 
has been seen as a “safe” option beyond 
reproach. In some instances, those firms 
may in fact provide the best alternative. But 
increasingly, general counsel are question-
ing whether this should be viewed as the 
“default” option. The consultancy Advanced 
Law has gathered together numerous gen-
eral counsel from top companies across the 
United States to explore this very issue. They 
have concluded from their collective experi-
ence that firms all across the country outside 
the Am Law 20 often outrank those firms 
in all categories that matter, namely, qual-
ity of representation, favorable results, a 

solution-based mindset, and responsiveness. 
See Dattu, F, and Kotok, A., Largest, Most 
Pedigreed Firms Underperform on Service 
Quality Compared to Other Firms (Law.
com/AmericanLawyer, June 12, 2018). The 
fact is, great talent is now dispersed through-
out the country, and top-notch lawyers are 
now found in law firms that charge signifi-
cantly less than Am Law 20 firms with no 
diminution in quality, perhaps even with an 
improvement in quality, resulting in greater 
value.

B. Managing Outside Counsel

Once the client selects outside counsel, 
how can the company best manage the cost 
of using outside counsel? Often, corporate 
counsel believe they have licked this problem 
through the RFP process itself, by selecting 
counsel with the lowest hourly rates. This 
success may be illusory, however. No matter 
what we buy, what is most important is the 
all-in cost of  the product or service and the 
value of  what we have purchased. We have 
seen engagements where the lowest rate pro-
vider ultimately charged far more for less 
than what law firms charging higher hourly 
rates provided. At the same time, we have 
seen many engagements where the most pres-
tigious firms have charged far more for less 
than lower rate firms outside the Am Law 20 
provided. Not surprisingly, the right choice 
might lie somewhere in the middle.

Either way, once the client selects outside 
counsel, management of the relationship 
has only begun. The company should not 
blithely presume that selecting counsel who 
have quoted a certain percentage reduction 
from the rates the company has been paying 
will necessarily reduce the company’s out-
side legal spend by that same percentage. The 
legal spend might actually increase, outcomes 
might suffer, and collateral damage may 
abound. If  the company has made a good 
selection on the merits; however, there are 
proven strategies for partnering with outside 
counsel that can help the company achieve 
the results it seeks.
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1. Root Cause Analysis

The most powerful strategy for reducing 
costs is often overlooked. The Association of 
Corporate Counsel has conducted a “Value 
Challenge” for several years, challenging 
member companies to develop innovative 
ways to lower their outside legal costs. At the 
outset, the sponsors anticipated modest, sin-
gle-digit expense reductions. What occurred, 
however, was staggering. The most successful 
contestants achieved huge game-changing, 
double-digit cost reductions not by forcing 
down hourly rates, but by addressing and cor-
recting the underlying drivers of costs. One 
company cut its litigation costs substantially 
by partnering with outside counsel to study 
trends giving rise to the cases, and then it 
intervened with training sessions for employ-
ees that substantially reduced complaints and 
cases filed. See Meet the Champions!, ACC’s 
Value Challenge (2017). Changes like this 
not only reduce the overall costs of defend-
ing law suits, but they curtail business disrup-
tion, reputational injury, and payouts for the 
avoided claims. Similar opportunities abound 
to identify deficiencies in company processes, 
policies, operations, personnel, contract man-
agement, vendor relations, and even corpo-
rate organization that may be driving up the 
legal costs of managing transactions, regula-
tory compliance, protection of intellectual 
property, or the resolution of all kinds of 
disputes.

Is it against the interests of outside coun-
sel to help the client streamline transactions 
or prevent or curtail disputes? Only the most 
shortsighted law firms would think in these 
terms. Any outside counsel worth its salt 
should take a long view of the relationship, 
understanding that the best formula for a 
lasting, mutually beneficial arrangement is 
helping the client achieve its overarching 
business goals. Conversely, treating the rela-
tionship as a zero-sum proposition revolving 
around how much the company pays the law 
firm by the hour is fraught with peril. It cre-
ates all the wrong incentives on both sides of 
the equation.

2. Budgets and Alternative Fee 
Agreements

Companies most often manage outside 
counsel costs through the use of budgets 
or alternative fee agreements (AFAs). See 
Thompson Reuters, supra, p. 16. Budgets are 
built around agreed-upon billing rates multi-
plied against anticipated billable hours, and 
AFAs may approach the representation dif-
ferently through fixed fees or fee caps.

a. Scoping

The key to using either approach effectively 
is to start every engagement with a direct and 
thoughtful discussion of the scope of the 
engagement. Too often, this is handled on the 
fly, with insufficient thought given at the out-
set to the likely dimensions of the represen-
tation. If  the matter involves civil litigation, 
for example, the client and outside counsel 
will want to consider not only all the ins and 
outs of understanding, managing, handling, 
and resolving the civil dispute, but should 
also consider the various stages that may be 
involved, e.g., investigation, trial level litiga-
tion, post-trial litigation, and appeal(s), as 
well as collateral matters that may well arise, 
e.g., parallel governmental inquiries or pro-
ceedings, insurance issues, prevention of rep-
utational injury, and more.

All but the most simple, briefest engage-
ments should contemplate a robust early 
case (deal or matter) assessment. This will be 
crucial to both devising appropriate strate-
gies for handling the engagement and estab-
lishing a credible budget or AFA to price it. 
Unfortunately, clients often shut this down 
or preempt it by relying on their own internal 
early case assessment, in order to hold down 
outside legal costs. This can be shortsighted 
and self-defeating.

Why do companies hire outside counsel 
in the first place? It is either because they do 
not have the capacity to handle the matter in 
house or the matter falls outside the expertise 
of inside counsel. To be sure, inside counsel 
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often work side by side with outside counsel 
and oversee and support their work. But to get 
the full advantage of outside counsel’s exper-
tise and to ensure that inside counsel and out-
side counsel are on the same page in matters of 
strategy, approach, and costs, it is absolutely 
critical that inside counsel ask outside counsel 
to engage in an independent early case assess-
ment. This is important for another reason as 
well: Inside counsel can rarely be either com-
pletely objective or independent of influential 
business leaders in conducting this analysis. 
They are often too close to the problem and 
too interdependent with key executives who 
will likely be involved either in disputed issues 
or in the decisionmaking.

An early case assessment will generally 
involve an investigation of the facts and law, 
including interviewing persons inside the com-
pany and perhaps outside the company with 
special knowledge of the matter or case and 
the development of alternative strategies for 
tackling the engagement, perhaps including 
a “low case,” “middle case,” and “high case” 
scenario, each striking a different balance of 
risk/benefit tradeoffs. Once this is completed, 
outside counsel will be in a position to lay out 
the pros and cons of competing strategies and 
then to arrive at a decision about the optimal 
course of action with the client. When this 
is done, the parties will be in a position to 
develop a reliable, sustainable budget or AFA 
for the course of the engagement.

b. Budgets

Once inside and outside counsel have set-
tled on a course of action, the parties typi-
cally prepare a budget that focuses more on 
activities than people. Experience, however, 
shows that staffing can be a critical driver of 
both pricing and outcomes.

Inside counsel should ensure that outside 
counsel is using the minimum number of pro-
fessionals needed to carry out the engagement 
in the most cost-effective way. Again, the cli-
ent should not place undue emphasis on the 
hourly rate of the timekeepers. The pyramid 
model of throwing an inordinate number 

of ostensibly “lower cost” associates at any 
assignment has now largely been discredited. 
The all-in cost might be considerably lower if  
outside counsel uses two experienced partners 
on the file with two associates for support 
rather than one partner supported by five or 
six green associates. The focus should be on a 
lean team comprising the right professionals.

Furthermore, absent true exigencies, the 
client should prefer that outside counsel not 
rotate attorneys in and out of the engagement 
based on their availability at the moment. 
This gives rise to duplication of effort, other 
inefficiencies, or worse—matters slipping 
through the cracks.

The parties should strive to create real-
istic budgets, even at the risk of experienc-
ing sticker shock. We have never seen an 
engagement where either the client or outside 
counsel were best served by early denial of 
the eventual true cost of the representation. 
Surprises almost always result in a lose–lose 
compromise that leaves both parties feeling 
cheated. In this regard, the budget should 
anticipate the twists and turns that always 
occur in any significant matter. The parties 
can draw on their own experience to estimate 
a “plug number” to represent these contingen-
cies. Most experienced counsel can estimate a 
range, even if  they cannot predict with any 
certainty what may drive these developments. 
Yes, in some sense they are unforeseeable, but 
in a very real sense it is eminently foreseeable 
that what we know today will fail to capture 
the complexity and true costs of the actual 
engagement. The parties should discuss 
this frankly and discuss how to handle this 
when—not if—it occurs. Sometimes a simple 
provision for budget adjustments will suffice, 
but more often than not the client treats even 
the most conditional estimate as final. So, 
discussing and identifying a likely range that 
the parties are prepared to treat very seriously 
is a better approach.

Of course, inside counsel will want to 
track performance against budget on an 
ongoing basis. Increasingly, law firms have 
tech tools that enable clients to do this online 



Of Counsel, April 201910

during any month. Even when the company 
is using electronic billing, outside counsel 
should still provide a narrative each month 
describing what was done in the last billing 
period, where the matter stands at that time, 
and what will be done in the coming billing 
period.

c. AFAs

The best option in AFAs is a fixed fee for 
either the entire matter (or even an entire 
portfolio of matters) or for no more than a 
few key stages of a matter. If  it becomes too 
granular, it will be too tempting to treat it like 
an hourly engagement. The key to a work-
able fixed-fee engagement is for both sides 
to arrive at what each feels is a fair price at 
the start and then not to look back. For this 
reason, it may be unwise to use “collars” or 
“true ups” that require the parties to monitor 
and exchange information about the actual 
hours being expended and their value at some 
agreed-upon hourly rate. Again, this tends to 
shift both parties’ mindsets back to hourly 
rate billing, which can defeat the point of a 
fixed-fee engagement.

What is the point of a fixed-fee engage-
ment? Ideally, it will better align the interests 
of inside and outside counsel and provide 
budget certainty to the client and certainty 
of payment to outside counsel. The parties 
should agree on a periodic (typically monthly) 
installment payment against the agreed-upon 
fixed fee, with payment provided on the first 
day of each month, starting with the first 
month, like a mortgage or car payment. This 
gives both sides the certainty they want and 
need.

Viewed properly, a fixed-fee engagement 
provides an incentive to outside counsel to 
strive for the greatest efficiencies in handling 
the matter while also pursuing a successful 
outcome. Only the most foolish, shortsighted 
outside counsel would compromise the qual-
ity of representation, client service, or out-
come for financial gain. If  outside counsel 
handles the matter well in less time than antic-
ipated, that should be seen as a win/win, not 

as a windfall for outside counsel. Conversely, 
if  the matter takes more time or resources 
than anticipated, that is a risk outside counsel 
assumed in return for an engagement and fee 
outside counsel was pleased to receive, and is 
thus also a win/win.

Like any budget, a fixed fee should incor-
porate a component for the unforeseeable, 
but inevitable, contingencies that arise in any 
engagement. The size of that cushion will be 
the subject of negotiation between the par-
ties, of course, but both sides should perceive 
that it is in their best interests to treat the 
other fairly.

A risk averse client might prefer a fee cap, 
giving the client the benefit of any efficiencies 
that actually occur (e.g., an early, less costly 
resolution of the matter), while protecting 
the client against cost overruns. This tends to 
shift the client’s risk to outside counsel, how-
ever. So it will be in outside counsel’s inter-
est to negotiate a larger cushion to protect 
against currently unforeseen contingencies. 
This should be done openly rather than by 
embedding this artificially in actual, budgeted 
tasks. This kind of arrangement will also 
require the parties to agree upon an hourly 
rate and to track actual hours incurred in the 
engagement, arguably focusing attention on 
the wrong things, replicating an hourly rate 
engagement in essence.

General counsel might consider crafting 
AFAs that provide a contingency payment 
to outside counsel as an added incentive to 
achieve successful outcomes. This must begin 
with reaching consensus with outside coun-
sel on what “success” looks like. For trans-
actions, this might be the closing of a deal. 
For plaintiff ’s litigation, this might include 
recovery of damages or equitable relief. For 
defensive litigation, this might be dismissal of 
adverse claims, summary judgment, a defense 
verdict, winning an appeal, or securing a set-
tlement or final adjudication under a certain 
dollar limit. The fee agreement might then 
provide for a “success fee” when and if  out-
side counsel achieves this result, or possibly 
a hold back of a portion of the fee, which is 
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forfeited for a less-than-successful outcome 
and multiplied by some factor for a successful 
result.

3. Post-Matter Briefings

The company should follow up on every 
significant engagement (or group of mat-
ters) with a post-matter debrief  with outside 
counsel. This should be a thoughtful, open-
ended review of the business considerations 
that gave rise to the engagement in the first 
place, whether they can be improved, the rela-
tionship between inside counsel in the course 
of the engagement and whether that can be 
improved, and the efforts of outside counsel 
and whether and how that might be improved. 
The parties should also take the opportunity 
to discuss any follow up needed on the matter 
just concluded and anticipated work on ensu-
ing, similar or related matters.

4. Bundling Like Matters

Whether the company chooses to use 
hourly rates with budgets or AFAs, assigning 
entire portfolios of like matters to the same 
counsel can enable better pricing and econ-
omies of scale. Outside counsel can build a 
dedicated team, reduce redundancy and inef-
ficiencies, and develop repeatable processes 
much more readily when handling a volume 
of like matters. The client gains not only 
greater efficiencies and reduced costs, but 
is able to minimize the risk of inconsistent 
approaches and results and can reduce dis-
ruption of business units. Key inside person-
nel and departments will be able to interface 
with fewer points of contact at one outside 
law firm.

Large companies are increasingly assem-
bling numerous firms into “virtual” law firms 
to handle portfolios of litigation or transac-
tions or even single, highly significant mat-
ters. If  the matter calls for expertise not 
possessed by any one firm, this can make 
sense. Too often, however, it does not. The cli-
ent may think it is assembling a dream team, 

but this can lead to duplication, inefficiencies, 
mistakes, a lack of cohesiveness in approach, 
and jockeying for position among the firms 
that can add up to higher costs and dimin-
ished quality.

C. Taking Work In-House

Of course, a company can moot much 
of this by taking more work in house, and 
companies have been doing this with alac-
rity since the advent of the Great Recession 
in 2008. This can present other offsetting 
costs discussed more fully below, in diverting 
inside counsel from engaging with and serv-
ing internal business clients more creatively 
and effectively, but there is no question that 
this strategy must be part of the legal depart-
ment’s arsenal in reducing outside legal 
spending.

It is not always possible, practicable, or 
cost-effective, of  course, to take legal work 
in house. Two-thirds of all legal departments 
have only one to five attorneys. Thompson 
Reuters, supra, p. 5. So, it should not be sur-
prising that inside counsel do use, and even 
must use, outside counsel regularly on many 
engagements, with inside counsel most com-
fortably handling contracts and drafting 
work, while collaborating with and oversee-
ing outside counsel’s handling of litigation, 
M&A, and IP. Id., p. 7. But larger public 
companies now have legal departments the 
size of large law firms, and they can and do 
handle an increasing amount of the compa-
ny’s legal work themselves. For clients that 
have this option, the driving considerations 
for sourcing legal work to outside counsel 
include the need for their industry and sub-
ject-matter expertise, bench strength, and 
regional knowledge and relationships. When 
the decision is driven principally by cost, the 
company must compare the all-in financial 
cost of  maintaining an in-house legal team 
sufficient to handle the given volume of work 
at issue versus the all-in cost of outsourc-
ing the work, comparing also the quality of 
results, business disruption, and need for 
independence.
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D. Alternative Service Providers

Especially on matters involving rote, lower-
risk activities, companies are turning more 
and more to outsourcing work to low-cost 
offshore legal teams or alternative non-law-
yer service providers, like accounting firms 
or tech firms. These choices always involve 
trade-offs, but general counsel often quite 
reasonably opt for the lower cost alternative. 
In some instances, the company may get both 
reduced costs and improved quality when 
sourcing work to vendors who do nothing 
else and who get quite good at the niche they 
have carved out.

Experts do not expect technology to 
displace what lawyers do in any substan-
tial way, but artificial intelligence is very 
well suited for repetitive tasks susceptible 
to standardization. This is especially so 
in document management, retention, and 
production in the context of  e-discovery, 
where tech is most often used by inside and 
outside counsel. See Thompson Reuters, 
supra, p. 21 (ranking in-house use of  tech-
nology from high to low, in document man-
agement, electronic signatures, legal hold 
systems, matter management, e-billing, 
contract automation, knowledge manage-
ment, e-discovery, and predictive analyt-
ics); HBR Consulting, Law Department AI 
Survey Report (2018).

II. Communicating Better with 
Internal Stakeholders

A. The Problem or the Solution?

Too often, business leaders view the legal 
department as naysayers—as a “necessary 
evil” or “cost of doing business.” They view 
the legal team as the source of problems, not 
solutions. Even viewed most charitably, cor-
porate legal departments have historically 
added costs to their company’s budgets and 
have spent most of their time and efforts 
working to prevent losses by ensuring that 

transactions are handled safely, laws are fol-
lowed, and litigation is defended. It is hard 
for top management to get excited about 
that. When the legal department wins a tough 
case, the business division involved says, “Of 
course! We did nothing wrong.” If  the case 
is settled or lost, the reaction is “Why did we 
have to pay all that money? We did nothing 
wrong.”

General counsel of  top companies are 
intensely focused today on how to change 
this perception and reality. Specifically, 
they are trying to identify ways to position 
the legal department to support the com-
pany’s growth goals—to contribute to the 
production of  revenues and business oppor-
tunities—while also continuing to manage 
legal risk. See, e.g., Deloitte, The Legal 
Department of  the Future, How Disruptive 
Trends are Creating a New Business Model 
for In-House Counsel (2017). To achieve 
this transformation, general counsel must 
develop a wholly different mindset about 
how to do their jobs.

Most legal departments are organized 
to support the various business units, geo-
graphic locations, or skillsets required by the 
diverse business divisions of the company. 
This is good and necessary, but it is funda-
mentally reactive. If  general counsel want to 
bring genuinely new value to the table, they 
must dedicate a portion of their own time 
and priorities to identifying and executing 
on such initiatives, and they must develop an 
infrastructure and culture in the legal depart-
ment to support this.

The avenues for helping augment and 
develop revenue streams and business oppor-
tunities for any company abound. Here are 
some examples:

(1)	 Engage directly with the board and top 
management in strategic discussions. 
The general counsel of many top compa-
nies participate as part of the executive 
management team in regular meetings 
and decisions about business strategy. If  
any general counsel is not participating 
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in these activities, this bears further 
thought and discussion with the com-
pany’s top management. (Of course, 
thought must be given to the application 
of the attorney-client privilege to any 
inside—and outside—discussions with 
legal counsel, a topic beyond the scope 
of this article). Savvy business leaders 
generally understand that the training, 
skills, and perspectives of general coun-
sel can be invaluable in analyzing and 
addressing the most pressing matters the 
company is facing.

(2)	 Help design the right governance and 
management structures to support 
transformational projects.

(3)	 Identify opportunities to curtail or 
recover losses resulting from fraud, 
theft, or inadvertence, thus boosting 
both gross and net revenues.

(4)	 Consider seeking damages for violations 
of the company’s legal rights, perhaps 
by participating in or opting out of class 
action litigation.

(5)	 Investigate little-known state tax deduc-
tions, subsidies, rebates, or regulatory 
opportunities.

(6)	 Identify occasions to license and market 
intellectual property.

(7)	 Anticipate regulatory changes and help 
the company get compliant products to 
market ahead of competitors.

(8)	 Suggest the development of new busi-
ness models based on legislative or regu-
latory change, identifying opportunities 
to acquire or shed companies or busi-
ness divisions.

(9)	 Help devise compensation strategies, 
including change of control protection, 
to attract and retain senior talent and 
to remove impediments to growth or 
enhancement of shareholder value.

(10)	 Facilitate progressive changes in cor-
porate culture that help operationalize 
compliance, encouraging employees to 
“walk the talk.”

(11)	 Look for opportunities to reduce or 
moot consumer complaints or even 
class actions while boosting sales and 
customer loyalty by improving customer 
service policies and procedures.

(12)	 Identify and investigate business oppor-
tunities (and perils) associated with the 
varying legal regimes of foreign markets.

B. Reallocating Priorities

To achieve these ends, corporate counsel are 
now considering how to free up time and tal-
ent in the legal department from responsibili-
ties that needlessly consume the department’s 
resources, enabling inside counsel to devote 
their energies to supporting the company’s 
growth initiatives. They are approaching this 
by (1) conducting essentially time and motion 
studies of inside counsel to understand with 
considerable granularity how they are spend-
ing their days, (2) analyzing where legal 
resources are needed the most and sorting 
more purposefully the allocation of respon-
sibilities between legal and business employ-
ees, (3) devising means to embed legal advice 
and direction, where needed, in protocols that 
can be followed by business employees with-
out personal intervention by inside counsel, 
and (4) improving project management by 
members of the legal department. See, e.g., 
Lawyers on Demand (LOD), Measure Your 
Impact, 8 KPIs for In-House Legal Teams 
(2018); Gartner, The Anatomy of a World-
Class Legal Department, 20 Activities to 
Accelerate the Legal Function (2016). We will 
address these in turn.

1. Time Mapping

The best legal departments, of course, 
emphasize great client service. When business 
leaders call, inside counsel jump. This can be 
a two-edged sword. If  business leaders and 
employees are calling the legal department 
into matters where they are not needed, this 
can be a costly misallocation of resources. 
Use of outside counsel has a natural gov-
ernor: actual charges for time spent. This is 
seldom true with inside counsel. (Some com-
panies do “charge” business units for the time 
of inside counsel, creating the same effect, 
which is worth close consideration. It, how-
ever, can impair relationships with internal 
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business clients.) Ironically, in the name of 
providing great client service, inside counsel 
might be forced to forego spending time and 
energy bringing added value to the table.

There is only one way to be sure whether 
the time of inside counsel is being well 
spent—find out how their time is actually 
being spent. There are different ways to tackle 
this issue, of course, but one straightforward 
approach is to ask all inside counsel to keep 
detailed time records—recording their time 
in 1/10 of an hour increments, with detailed 
descriptions of services rendered—much like 
outside counsel must record billable (and 
often nonbillable) hours. This will have to be 
done over a sufficiently long period of time, 
probably at least 90 days, to be sure that the 
time and activities mapped during this time 
is fairly representative of time spent through-
out the year. This will not capture all periodic 
or seasonal events. So ask inside counsel to 
create a separate list of discrete services and 
activities they know will take place outside 
the window they have recorded in detail. See, 
e.g., LOD, supra, p. 10.

2. Reallocation of Responsibilities

With this information in hand, the legal 
team should study these data and discuss col-
lectively which activities they all agree lawyers 
must provide versus those that are superflu-
ous or better left to other professionals (e.g., 
IT, accounting, compliance), business lead-
ers, or operational employees.

Be sure not to throw the baby out with the 
bathwater. It is important to keep in mind 
that building great relationships between 
the legal department and the business units 
is crucial to effective legal representation. So 
having inside counsel present during certain 
kinds of meetings or activities may serve a 
vital purpose, even if  not essential to pro-
tecting the company’s legal interests, per se. 
Also, business employees may not be able to 
spot legal issues in advance of a meeting even 
when they are embedded in the activity or dis-
cussion at issue. So, it may not be practical 

to count on them always to communicate to 
the legal department a specific need for legal 
input. Thus, the legal department will have to 
be careful not to overlook the need to have 
inside counsel present to spot legal issues 
where there is a good chance they may be 
implicated.

Subject to these caveats, general counsel 
should be able to make much better decisions 
with data in hand about how inside counsel 
should be spending their time. Implementing 
change may be harder than it seems because 
the company’s business leaders may have 
become accustomed to leaning on the legal 
department for responsibilities that should 
be borne by other departments or employees. 
This will take diplomacy, education, patience, 
culture change, and maybe even a directive 
from the top. There will also have to be some 
trial and error and a willingness to make mid-
course corrections.

3. Embedding Legal Protocols

To get to the next level of optimizing the 
delivery or incorporation of legal advice in 
all aspects of corporate operations, the legal 
department will have to dig deeper than 
merely ascertaining how inside counsel have 
been spending their time. The legal depart-
ment should first conduct a broad overview of 
all aspects of corporate operations to deter-
mine where business leaders and operational 
employees should be taking and following 
legal direction and operating in compliance 
with same. (This inherently overlaps with the 
compliance function, of course, which may or 
may not be housed within the legal depart-
ment.) This can be approached abstractly and 
analytically by scrutinizing and analyzing the 
industry, company, organizational structure, 
overlay of laws and regulations that apply, 
and the nature of all transactions and com-
mercial activities taking place to identify 
where the legal team could and should be pro-
viding guidance. Or this may be approached 
more pragmatically by examining how the 
legal department actually has been advising 
the company in recent years. Probably some 
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combination of both would provide the best 
results.

To prioritize where change can be the most 
impactful, the legal department should iden-
tify those areas where legal resources have 
been used most extensively, especially if  there 
is reason to believe that this time is being mis-
spent. Next, analyze the legal risk associated 
with each function, creating a scorecard that 
classifies risk into three categories: high-risk, 
moderate risk, and low risk. See, e.g., LOD, 
supra, p. 5. For high-risk activities, the legal 
department may establish a presumption that 
inside counsel should interface with the busi-
ness side in person at some stage. For mid-
level risk activities, some discussion between 
legal and the business side might take place 
where a decision might be made about fur-
ther intervention either way. For low-risk 
activities, the company should focus instead 
on creating checklists, procedures, templates, 
training, or other protocols where legal advice 
is embedded and that business employees can 
follow with minimal and acceptable legal risk 
to the company. See, e.g., LOD, supra, p. 7; 
Gartner, supra, Nos. 5, 10.

4. Legal Project Management

Finally, the legal department can free up 
time for inside counsel to support the growth 
goals of the company, and reduce costs (staff-
ing), improve client service, and get better 
outcomes in the process, by adopting and 
implementing a robust program of internal 
legal project management (LPM). Facing 
severe cost pressures, outside counsel have 
been led to adopt LPM programs to achieve 
greater efficiencies to comply with client pres-
sures to reduce rates and all-in costs while 
still generating sufficient profit to attract and 
retain the kind of talent needed to meet or 
exceed client expectations around client ser-
vice and great outcomes.

Different companies have approached this 
issue in different ways. Some are applying 
Lean Six Sigma principles, which involves 
process mapping of all significant functions 

in which the legal department plays a signifi-
cant role and then scrutinizing these processes 
(1) to eliminate or reduce needless expen-
ditures of time and (2) to disaggregate the 
tasks involved to ensure they are sourced to 
the right service provider, e.g., inside counsel, 
outside counsel, operational employees, out-
side vendors, offshore consultancies, or tech 
solutions. See, e.g., Neota Logic, Tackling 
the “More for Less” Challenge at Wesfarmers 
(2018) (discussing the automation of a high 
volume of non-disclosure agreements). 
Other companies are developing software-
supported dashboards for each significant 
project assigned to inside counsel, monitor-
ing when work is started and how efficiently 
it is progressing, to speed the delivery of work 
product to internal clients, to benchmark 
inside attorneys against each other, to iden-
tify bottlenecks, and to assess where greater 
efficiencies need to be achieved.

General counsel should also give atten-
tion to the legal department’s staffing mod-
els. In the main, general counsel should avoid 
appointing “co” leaders of any function. 
This frustrates accountability and fosters 
confusion, duplication of effort, and other 
inefficiencies. Each function should be led 
by only one inside attorney. Also, general 
counsel should be mindful of each manager’s 
“wing span,” taking care that he or she is not 
expected to manage more employees than can 
be reasonably overseen.

Larger companies may resort to a matrix 
form of organization, with leaders assigned 
to different business units, subject matter 
areas, and/or geographic territories. Again, 
general counsel should take care to spell out 
as clearly as possible the respective responsi-
bilities of these managers so they do not end 
up tripping over each other’s feet or failing 
to address important matters they assume 
some other manager is handling. Whatever 
direction is provided, there must be periodic 
meetings or discussions among these leaders 
so they can compare notes, take advantage of 
their respective lessons learned and best prac-
tices, avoid mistakes and redundancy, and 
identify synergies.
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III. Doing More with Less

Finally, legal departments today are facing 
relentless pressure to do more with less. In the 
most typical smaller legal departments, gen-
eral counsel increasingly feel besieged with 
the responsibilities being heaped upon them, 
and they do not have the budgets to out-
source much of this. Of necessity, they must 
be generalists, and they must make risk/ben-
efit trade-offs constantly, given their inability 
to be all things to all people all the time. Even 
larger law departments have been given direc-
tives in recent years to cut costs and then to 
cut them again at prodigious levels, impacting 
not only what they have to spend on outside 
counsel but also staffing levels and responsi-
bilities inside the legal department itself.

This issue overlaps significantly with the 
other topics we have addressed, in that general 
counsel will apply the same analyses, methods, 
and approaches to reduce costs overall as we 
have reviewed in cutting outside legal spend-
ing and reallocating priorities inside the legal 
department. Beyond these measures, general 
counsel should consider using retainer agree-
ments with outside counsel, even at modest 
levels, to forge a different kind of ongoing 
relationship, creating a safety valve for work 
overflow of hard-pressed general counsel of 
smaller legal departments, while enabling the 
outside law firm to strengthen its relationship 
with the company. Even larger companies 
might consider using this approach for areas 
where the company needs special guidance 
or expertise delivered more in the form of ad 
hoc advice now and again, e.g., lobbying, reg-
ulatory advice, and dispute avoidance, rather 
than significant matters each warranting a 
discrete engagement, e.g., litigation.

General counsel might use retainer agree-
ments as a convenient vehicle to “brain-
storm” with outside counsel about a variety 
of ideas, problems, potential opportunities, 
or challenges, large or small. This might be 
the most valuable input inside counsel can 
obtain from a trusted or respected outside 
advisor. Inside counsel may otherwise forego 

this kind of brainstorming with outside coun-
sel due to the complexity, cost, and hassle 
of starting a new engagement. It is so much 
easier to rely upon an established retainer 
arrangement just to pick up the phone, send 
an email, or schedule a lunch to talk about 
ideas or concerns that may not have even fully 
taken shape yet in the mind of inside coun-
sel. (Of course, both sides will have to take 
care to ensure that outside counsel will have 
no conflicts in providing input on the issues 
at hand.) Sometimes inside counsel will want 
and need an “outside” perspective on an issue 
where inside counsel or business or opera-
tional employees are simply too invested or 
jaded, or maybe outside counsel has just the 
right expertise or experience, perhaps across a 
breadth of clients they represent.

The charm of these retainer arrangements 
from the company’s perspective is that their 
cost can be nailed down and budgeted at the 
outset, outside counsel will not run the meter 
every time the client places a call, general 
counsel will feel more free to seek outside 
counsel’s input as needed, and the outside law 
firm is likely to be more accommodating in 
pricing these relationships attractively in con-
sideration of the enhanced relationship with 
the client.

IV. Key Takeaways

To summarize our observations and 
recommendations:

1.	 Corporate law departments today are 
striving (1) to reduce outside legal spend-
ing, (2) to identify and support corporate 
growth initiatives, and (3) to do more 
with less.

2.	 To reduce outside legal spending, legal 
departments frequently pursue conver-
gence programs, with or without formal 
requests for proposals (RFPs).
a.	 Although RFPs may be helpful and 

even necessary, and although the 
company will want to draw upon and 
use available and pertinent data in 
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making the selection of outside coun-
sel, the qualitative judgment of inside 
counsel based on firsthand experi-
ence should be weighed very heavily 
in making these selections.

b.	 Well-informed corporate legal depart-
ments are increasingly selecting out-
side counsel based on demonstrated 
industry or subject matter expertise, 
regardless where the law firm may be 
headquartered.

3.	 Managing outside counsel effectively 
should involve a great deal more than 
working to push down hourly rates.
a.	 The focus should be on value and all-

in cost, not hourly billing rates.
b.	 Inside counsel should partner with 

outside counsel to conduct robust 
root cause analyses of the historic 
drivers of outside legal spending and 
strive to eliminate, ameliorate, or mit-
igate those drivers.

c.	 Budgets or AFAs should be realis-
tic and must anticipate and include 
a factor for the kinds of events that 
inevitably occur to drive up costs. 
Although we cannot always foresee 
exactly what those events might be, 
we can be certain that some collection 
of them will occur. Also, we can esti-
mate and plan for a likely range based 
on the collective experience and well-
informed judgment of inside and out-
side counsel.

d.	 The first step in any substantial 
engagement of outside counsel 
should be a joint effort between 
inside and outside counsel to scope 
the engagement – to determine its 
likely dimensions, including all atten-
dant activities. All but the simplest 
engagements should contemplate 
a rigorous early case assessment in 
order to develop alternative strategies 
and cost scenarios for handling the 
representation.

e.	 A major driver of costs is staffing. 
Inside counsel should expect that out-
side counsel will involve professionals 
with the right expertise and no more 
of them than necessary. This is less a 

function of hourly billing rates than 
experience and skillsets. Staffing any 
matter based on seniority or billing 
rates alone can achieve false economy. 
Whenever feasible, outside counsel 
should not rotate new players in and 
out of the engagement to ensure opti-
mal effectiveness and efficiency.

f.	 When the parties employ a fixed-fee 
agreement, the key is to arrive upfront 
at a price that both sides believe is fair 
and then not to look back or to pro-
vide for a “true up,” which tends to 
convert the arrangement to an hourly 
engagement. The point of this is to 
align both parties in interest in get-
ting to the goal line most efficiently 
and effectively, where the focus is on 
success and not on the hourly invest-
ment in getting there.

g.	 General counsel should consider 
incorporating a contingent “success 
fee” in any AFA arrangement (or 
more standard engagement, for that 
matter).

h.	 The company should follow up on 
every significant engagement with a 
post-matter briefing to identify and 
benefit from lessons learned.

i.	 General counsel may achieve even 
greater efficiencies and outcomes by 
bundling like matters and assigning 
the whole portfolio to the same out-
side counsel.

4.	 The larger legal departments have been 
performing more work in house, but two-
thirds of all legal departments have only 
one to five attorneys, placing a natural 
constraint on this. In all cases, the com-
pany must compare the all-in cost of 
maintaining an in-house legal team suf-
ficient to handle the work at issue versus 
the all-in cost of using outside counsel as 
needed.

5.	 Legal departments are also sourcing 
more work to alternative service provid-
ers. Given the inherent limits on the use 
of AI, technology is now used most fre-
quently in document management, elec-
tronic signatures, legal hold systems, 
matter management, e-billing, contract 
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automation, knowledge management, 
e-discovery, and predictive analytics.

6.	 In seeking to communicate better with 
stakeholders, and to contribute more 
effectively to the growth objectives of the 
C-suite, some general counsel are now 
working hard to reallocate the priorities 
of inside counsel.
a.	 To accomplish this, it is first impor-

tant to understand how inside coun-
sel are currently spending their time. 
This requires a detailed study of what 
inside counsel are actually doing day 
to day over a representative period of 
time.

b.	 General counsel should also develop 
a scorecard of various business func-
tions to identify those activities that 
carry a high level, moderate level, and 
low level of legal risk and then develop 
appropriate strategies to focus the 
energies and face time of inside coun-
sel where it is most important, relying 
on training, checklists, or other safe-
guards for less risky endeavors.

c.	 With the benefit of more time and a 
changed focus, inside counsel enjoy 
numerous opportunities to help the 
company grow the top line or other-
wise to add shareholder value, e.g., 
engaging more actively and regularly 
with the board or top management in 
strategic discussions, helping design 
the governance or management struc-
tures to support transformational 
projects, identifying non-obvious 
strategies to monetize the company’s 
legal rights, helping the company 
anticipate regulatory change, getting 

products or services to market sooner, 
and a host of other initiatives.

7.	 All of  these steps will help general coun-
sel do more with less, the overarching 
fiscal goal. Beyond these strategies, how-
ever, general counsel may wish to explore 
entering into retainer relationships with 
outside counsel, creating added flex-
ibility to supplement the resources of 
the legal department on a more ad hoc, 
informal basis, without facing the con-
cern that each new engagement may add 
significant, unpredictable costs to the 
legal budget. These retainer arrange-
ments can be used to “brainstorm” the 
kinds of  matters where general counsel 
may very much wish to have an outside 
perspective.

Law is a conservative profession, but busi-
ness stands still for no one. The free mar-
ket can be a beautiful but brutal thing—a 
Darwinian jungle. The pace of change and 
disruption is accelerating. We can either fear 
this or embrace it. General counsel across 
companies of all sizes and all industries get 
this, and they are working hard to stay ahead 
of the curve. The challenge is to stay focused 
on the big picture and not to get lost in the 
minutiae of innovation, process, and pro-
cedure, which can become an end in and of 
itself. ■

— Gary L. Sasso
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