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Cleaning House: Sweeping Changes Flowing

from New SEC Leadership

By Richard Choi, Justin Chretien, Thomas Conner, Dean Conway, Harry Eisenstein,

Ann Furman, and Thomas Lauerman

n April 21, 2025, Paul Atkins, a Trump
O appointee, took the helm of the US

Securities and Exchange Commission
(SEC or Commission) following the tumultuous
tenure of Gary Gensler, a Biden appointee who
resigned effective January 20, 2025. To their credit,
both chairmen expressed at the outset of their terms
a commitment to the SEC’s mission, which, as man-
dated by Congress, is to: (1) protect investors; (2)
maintain fair, orderly, and efficient markets; and (3)
facilitate capital formation." The actions of the SEC
under their respective terms, however, reflect starkly
different approaches to fulfilling that mission.

The Gensler Agenda

During his term, Chairman Gensler pursued
an agenda that has been described as “progressive,”
“aggressive,”® and “interventionist.”*

Under his leadership, the SEC, among other
things, undertook initiatives aimed at enhancing cli-
mate change risk disclosures® and standardizing envi-
ronmental, social, and governance (ESG) disclosures
and requiring greenhouse gas emissions reporting®—
both key progressive issues.” An unusual number of
these rulemakings were highly controversial, with

nine of them being the subject of litigation, com-
pared with only three under Chairman Gensler’s
predecessor, Jay Clayton, and two under Clayton’s
predecessor, Mary Jo White.?

The SEC also engaged in aggressive enforcement
activity, filing more than 2,700 enforcement actions
and obtaining approximately $21 billion in penalties
and disgorgement orders.’ The most prominent of
these enforcement efforts related to crypto assets,™
the majority of which Chairman Gensler argued
were securities under the decades-old Howey test."

During Chairman Gensler’s term, the SEC was
the object of significant criticism from the business
community, Congress, and even his own fellow
commissioners, with complaints ranging from accu-
sations of regulatory overreach,” and the stifling of
innovation,™ to inattention to capital formation,™
among other criticisms.

The Atkins Agenda

By contrast, during the first months of Chairman
Atkins tenure, the SEC has acted decisively to effec-
tuate his goal of restoring the SEC to “regular order.”

Among other things, the SEC has formally
withdrawn 14 controversial proposed rules,
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including rules that would have imposed onerous
burdens on SEC-registered investment advisers,
broker-dealers, and/or mutual funds in areas such
as ESG, predictive analytics, custody, and more. At
the same time, the Atkins SEC has undertaken sev-
eral efforts to facilitate private and public capital
formation.

Under Chairman Atkins, the SEC has moved
quickly to end enforcement actions and litigation
against participants in the crypto assets industry and
require SEC approval for all formal orders of inves-
tigation in order to better align the Enforcement
Division’s efforts with the Commission’s priorities.™

These actions, which we discuss further below,
are consistent with one media outlet’s characteriza-
tion of Chairman Atkins as the “anti-Gensler” for

the SEC."

Clearing the Regulatory Underbrush

On June 12, 2025, the SEC announced its
withdrawal of 14 proposed rules issued for comment
during Chairman Gensler’s tenure.” These pro-
posed rules, almost all of which were aimed at SEC-
regulated entities, appeared designed to enhance
compliance with already existing obligations to
investors by imposing additional regulatory require-
ments for the entities to follow. In many instances,
the proposals provided interested parties little time
to comment, either through short comment peri-
ods'® or comment deadlines set at,™ or close to,?° the
same deadlines as other proposals. In all instances,
the proposed rules were strenuously challenged by
commenters, largely from the industry, for various
perceived deficiencies. The most common challenges

alleged that the proposed rules:

m  Exceeded the SEC’s statutory authority and/or
went beyond the core mission of the SEC;

m  Were unnecessary or poorly tailored to the prob-
lem the SEC sought to address, resulting in
directives to the industry that were overbroad,
potentially ineffective, or otherwise impractical;
and/or

m  Were inconsistent with other rules proposed by
the SEC or other regulators.

Several of the more controversial withdrawn
proposed rules are discussed below.

Exceeding Statutory Authority and/or
Beyond the SEC’s Core Mission

Prime examples of proposed rules whose statu-
tory authority was challenged are: (1) the rule
extending an investment adviser’s custody obli-
gations to, among other things, cover all of a cli-
ent’s assets under an adviser’s custodial authority
(Safeguarding Rule);?' and (2) the rule requiring
mitigation of potential conflicts in the use of myriad
technologies to facilitate trading (Predictive Data
Analytics Rule).??

The Safeguarding Rule premised its proposed
expansion to cover assets other than funds and
securities (for example, to include crypto assets) on
language in the Dodd Frank Act mandating advis-
ers to “take such steps to safeguard client assets over
which such adviser has custody ... as the [SEC]
may, by rule, prescribe.” Yet the co-sponsor of the
Dodd Frank Act, Chairman of the Senate Banking
Committee Christopher Dodd, strongly suggested
that no new authority was intended, noting that the
SEC had recently amended its custody rules and that
“it would be appropriate to give [those amended]
rules a chance to work ... before we direct the SEC
to write new ones.”?

Next, the Predictive Data Analytics Rule would
have required broker-dealers and investment advis-
ers to assess technologies, which the rule broadly
defined, that they use in connection with investor
interactions to ensure that those technologies do
not result in conflicts in those investor interactions.
The rule would have required extensive research in-
house and with technology service vendors as to the
inner workings of technologies used in any inter-
action with investors. But the purported statutory
basis for the rule, Section 913(g) of the Dodd Frank
Act, authorizes the SEC, in its discretion and after



study, to adopt rules establishing a uniform fiduciary
standard of care for broker-dealers and investment
advisers. It does not expressly require broker-dealers
and investment advisers to undertake comprehen-
sive assessments of myriad technologies that could
impact any investor interactions, particularly where
the use of such technologies did not relate to any
specific advice or recommendation. In addition,
nothing in Section 913(g) or its legislative history
suggests that Congress intended to impose such far-
reaching requirements as part of any standard of
care.

Others of the withdrawn proposed rules argu-
ably exceeded the SEC’s statutory authority or at
least went beyond its core mission. For example, the
requirements in the proposed rule for investment
advisers and investment companies to disclose ESG
investment practices®* were unrelated to the invest-
ment focus of those funds and advisers or unrelated
to the prevention of the kinds of abuses against
which the Investment Company Act of 1940 (the
1940 Act) and the Investment Advisers Act of 1940
(Advisers Act) were designed to protect. For another
example, the proposed rule to regulate investment
advisers’ use of service providers® arguably provided
for the indirect regulation of entities outside of the
SEC’s remit. Moreover, it created the potential for
rule violations where there was no suggestion of con-
duct amounting to fraud, notwithstanding that the
rule was proposed under the anti-fraud provisions of

the Advisers Act.

Unnecessary, Overbroad, and/or
Impractical

In several instances, the withdrawn proposed
rules would have imposed regulatory burdens that
were arguably unreasonable, either because there was
no demonstrated need for the regulation, or the regu-
lation itself was impractical or overbroad in address-
ing the stated problem. For example, a proposed
rule that would have required next day reporting
of large security-based swap positions® cited little
evidence as to why the current transaction-based
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reporting regime for security-based swap informa-
tion (Regulation SBSR)?” was insufficient. Moreover,
the proposed rule required public identification of
the entities taking positions reportable under the
rule, without demonstrating that such disclosure was
necessary to effectively manage counterparty risk.
As an example of impracticality, the proposed
amendments to the SEC’s Regulation Systems
(Regulation  SCI
Amendments)?® would have expanded the regula-

and Compliance Integrity
tion’s reporting and mitigation obligations to a num-
ber of additional market participants that support
securities market functions. But the amendments
would have required entities covered by the regu-
lation to submit essentially next-day reports to the
SEC regarding certain events affecting the operating
systems of those entities, even though simply under-
standing the nature of such events in many cases
would take more than 24 hours.

Inconsistent with Other SEC Proposed
Rules

Many of the withdrawn rule proposals appeared
to work at cross purposes with other proposals, rais-
ing a general concern that the interplay among the
multiple proposals may not have been given due con-
sideration. For example, a proposed rule that sought
to promote competition among certain customer
orders by exposing those orders to competition in
a qualified auction® had the potential to create a
conflict with a proposed rule on broker-dealer obli-
gations in executing customer orders, Regulation
Best Execution,®® because the trading center offer-
ing the auction might not offer the most liquidity.
For another example, the releases proposing rules on
cybersecurity risk management directed at invest-
ment companies, investment advisers, and certain
intermediaries® did not discuss how the cyberse-
curity event reporting mandated by the rules might
work with, or conflict with, systems event reporting
proposed by the Regulation SCI Amendments.

These withdrawn rules underscore the contrast-
ing views of rulemaking between the Biden and
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Trump administrations. Considering the foregoing,
it would be reasonable to expect SEC rulemaking for
the next several years to be far more restrained than
in the past.

Regulatory Actions Fostering
Capital Formation

Providing Capital for Private Issuers
Under  the

Commission and its Staff are concertedly making it

Trump  administration, the
easier for private companies to raise capital, either
directly from investors or from investment funds.

For example, the Staff has issued new “no-
action” guidance that expands the extent to which
private companies or funds can rely on investors’
own certifications that they meet standards required
for them to be “accredited investors” and thus are
eligible to participate in private offerings of a com-
pany’s or fund’s securities in reliance on 506(c) of
SEC Regulation D.*

Closed-end funds (CEFs)*® frequently invest
in private assets and many CEFs’ shares are traded
in public markets where everyday non-accredited
investors can purchase them. Moreover, to facilitate
broader access to CEFs, since President Trump took

office:

m the Staff has withdrawn its historic position that,
if a CEF invested 15 percent or more of its assets
in private funds,** all of the CEF’s investors had
to be accredited investors, each of whom was
required to make a minimum initial investment
of at least $25,000 in the CEF;3® and

m the SEC has loosened somewhat the conditions
it imposes when it grants exemptive relief to
permit a CEF to “co-invest” in an investment
in which certain parties related to the CEF also
have an interest.?®

These actions substantially increase both the
amount and selection of private investments in
which everyday non-accredited investors may

indirectly participate through their investment in a
CEE

In taking actions that increase the flow of capi-
tal to private issuers, however, the SEC must weigh
multiple types of potential risks to investors. In its
recent annual reports to Congress, the SEC’s Office
of the Investor Advocate, for one, has discussed its
plans to evaluate such risks.*

Encouraging Greater Use of SEC
Regulation A

Public offerings of securities that qualify under
Regulation A are exempt from registration with
the SEC. Such qualification can be substantially
less costly than SEC registration, thereby promot-
ing capital formation. For various reasons, however,
Regulation A has never proven very attractive to
issuers, despite significant attempts over the years to
increase its appeal.

Now, however, the SEC’s Small Business Capital
Formation Advisory Committee is actively consider-
ing ways to remedy this problem. Chairman Atkins,
for one, appears well invested in this project, as
extensive remarks he made to the committee on May
6, 2025, were devoted entirely to various aspects of
this problem.3®

SEC Cost/Benefit Analyses

Although the SEC has for many years performed
cost/benefit analyses (CBAs) in support of much of
its regulatory activity, commentators complain that
the SEC frequently underestimates costs and over-
estimates benefits. Spurred in considerable part by
certain executive orders issued by President Trump,
the SEC is attempting to improve the quality of its
CBAs as to new regulations or regulatory positions,
as well as to existing regulations or positions that it
may be appropriate to withdraw or revise.*®

It is probable that this increased attention to
CBAs will result in reduced regulatory costs for most
companies that are subject to SEC regulations, as
compared to what those costs otherwise would have
been. Such reductions may well be large enough to



have a significant positive impact on overall capital
formation.

Atkins SEC Engages with Stakeholders and
Reaches Out to Business Community

The Gensler-era approach to rulemaking was
renowned for its rapid pace, abbreviated pub-
lic comment periods (as short as 30 days), and
muted engagement with stakeholders.*® This
aggressive tenor and lack of dialogue stirred criti-
cisms both inside and outside of the SEC.*' One
Commissioner commented that “thirty days is typi-
cally not enough” to analyze a complex “multi-hun-
dred page rulemaking” and also noted that public
commentators help the SEC “ see things we other-
wise would not.”#?

Against this backdrop, Chairman Atkins articu-
lated early in his tenure that the new SEC’s approach
would be different from the prior one. In Senate tes-
timony, he stated that the “SEC is returning rule-
making to regular order [and] the public will have
ample time to provide feedback.”* Beyond a more
deliberate rulemaking pace, the SEC’s renewed
engagement with stakeholders has been reflected
in recent roundtables addressing a range of regula-
tory issues. The most notable example of this out-
reach is the Crypto Task Force. As of May 2025,
the Task Force has hosted multiple roundtables,
received more than a hundred written submissions
in response to the SEC’s extensive request for pub-
lic input and has held “over one hundred meetings
with market participants and other members of the
public.”** In addition, certain offices and Divisions
within the SEC have issued new crypto guidance
and rescinded some prior guidance. In the view of
one Commissioner, the prior crypto asset guidance
was “so complicated that nobody could follow it.”**

Market participants can reasonably expect to
continue to have a seat at the table as the SEC shifts
from a “regulation by enforcement” model to a regu-
latory framework that actively solicits stakeholder
input with the goal of providing clear rules of the
road. This rulemaking model will extend beyond

VOL. 32, NO.10 « OCTOBER 2025 5

crypto assets into other areas within the SEC’s remit
including broader access to private assets by retail
clients, tokenization of securities, and decentralized
finance.

A New Era of Crypto Regulation

The Commission has embraced a revolutionary
new approach to crypto regulation in the United
States, taking concrete steps to erase years of regula-
tory uncertainty that has had a pronounced chilling
effect on innovation. To date, the SEC has launched
the Crypto Task Force headed by Commissioner
Hester Peirce dedicated to developing a compre-
hensive and clear framework for crypto assets.*
Chairman Atkins, in response to a report released
by the President’s Working Group on Digital Assets
with recommendations for making the United States
the “crypto capital of the world,” announced on
July 31, 2025, the launch of “Project Crypto™—an
SEC-wide initiative to modernize the securities rules
and regulations to enable the US financial markets
to move “‘on-chain.”*® Based on Chairman Atkins’
July 31 speech, we anticipate that, as the SEC moves
forward with its crypto asset initiatives, practitio-
ners, crypto asset businesses, and entrepreneurs can
expect the following types of initiatives and related
significant practical implications:

m  The SEC will work to bring crypto asset distri-
butions back to the United States. Crypto asset
market participants will have clear guidelines
for determining which crypto assets are securi-
ties that might need to be registered, whether a
non-security asset is being offered pursuant to
an “investment contract” that nonetheless might
need to be registered, and when that offering
could come to rest.

m  The SEC will adopt rules and issue guidance
to ensure that crypto asset market participants
have maximum choice when deciding where to
custody and trade crypto assets. These regula-
tory initiatives will reinforce the ability of crypto
asset investors to decide whether to self-custody
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digital assets using digital wallets or place their
assets with a third-party custodian. In addition,
Chairman Atkins has directed the SEC Staff to
consider how best to adapt the existing custody
regulatory regime to facilitate the custody of
crypto assets, including possible exemptive or
other relief, in addition to changes to existing
custody rules as well. Chairman Atkins cited
the report by the President’s Working Group
on Digital Assets in noting that market partici-
pants should be afforded the freedom to choose
the most efficient regulatory framework for their
custody business, provided that the framework
adequately protects investors.

Similarly, the SEC will adopt new rules to allow
market participants to innovate with “super-
apps.” A super-app is a platform that permits
financial intermediaries to offer a broad range
of services and products. For example, a broker-
dealer would be able to offer investors the abil-
ity to trade non-security crypto assets alongside
security crypto assets. Moreover, Chairman
Atkins has directed the Staff to evaluate whether
non-crypto assets that are nonetheless offered
in a manner such that the offering itself rises to
the level of an “investment contract” that meets
the definition of a security subject to registra-
tion should be permitted to trade on trading
venues that are not registered with the SEC,
such as state-licensed platforms and Commodity
Futures Trading Commission (CFTC)-regulated
platforms. The SEC also will work with other
regulators to implement more efficient licensing
systems that eliminate redundant requirements.
The SEC expects to update outdated rules to per-
mit “on-chain software systems.” Such systems
will permit, among other things, decentralized
software systems where “tokenized” securities
are transferred without intermediaries as well as
automated market making.

The SEC will encourage innovation by cutting
red tape and one-size-fits-all rules to permit inno-
vation. For example, the SEC is considering an

“innovation exemption” that will allow firms to
experiment with innovative financial technolo-
gies, such as tokenized securities and distributed
ledger technology, under a temporary, condi-
tional exemption. Commissioner Peirce regu-
larly advocates for such an exemption, which she
believes would create a “regulatory sandbox” for
fostering new technologies and services.*?

While there is much work to be done, the SEC’s
Crypto Task Force, Project Crypto, the President’s
Working Group on Digital Assets, the CLARITY
Act crypto legislation recently passed by the US
House of Representatives, ongoing consideration
of crypto legislation by the Senate, and the recent
passage of the GENIUS Act to govern stablecoin
systems all presage a new era of crypto asset regula-
tion and the development of new crypto asset-based
financial products.®

Draft Registration Statements

In March 2025, the SEC’s
Corporation Finance announced that it expanded

Division of

the accommodations allowing companies to submit
draft registration statements for nonpublic review.”'
These expanded accommodations will provide com-
panies with greater flexibility to continue to raise
money after their initial public offering (IPO) by
permitting the submission of draft registration state-
ments for follow-on offerings regardless of how much
time has passed since the initial offering. Under the
Division’s prior policy, draft registration statements
for follow-on offerings could only be submitted
within 12 months of a company’s IPO.

The expanded accommodations will further pro-
mote capital formation because the many companies
that are not eligible to file immediately-effective
automatic shelf registration statements may hesitate
or avoid follow-on offerings if registration statements
could be subject to a lengthy public review process.
Through a confidential submission on Form DRS
on the SEC’s EDGAR system, companies can start
the SEC review process earlier and confidentially.



In addition, follow-on registration statements filed
publicly can attract publicity and speculation before
an offering begins. Follow-on offerings also can be
extremely sensitive to changing market conditions
and submitting a follow-on registration statement
for nonpublic review may help companies and their
underwriters assess whether to expect a lengthy Staff
review process that can make it hard for them to
time the market without the market reacting prema-
turely to a public filing.

Importantly, registrants contemplating submit-
ting a confidential registration statement under the
expanded accommodations should be aware that the
procedural requirements for submitting draft regis-
tration statements remain unchanged.*

Fostering Capital Formation by
Aligning Enforcement with Business
Expectations

The SEC reported to Congress in May 2025,
that it is “a new day” at the SEC and that it is return-
ing to the agency’s “core mission.”** The SEC already
has made several efforts to foster capital formation
and align the agency’s enforcement philosophy with
business expectations.

Commission Withdraws Delegation of
Authority to Issue Formal Orders of
Investigation

In the aftermath of the 2008 financial crisis, the
Commission delegated its formal order authority to
the Director of the Division of Enforcement.** The
delegation of authority was intended to expedite
investigations by dispensing with the requirement
that Staff formal order requests receive approval
by the Commission. This delegation allowed the
Director of Enforcement to independently issue
formal orders of investigation, which authorized
enforcement Staff to “exercise the SEC’s statu-
tory power” to subpoena witness testimony, docu-
ments, and other material. The original delegation
of authority was effective for a one-year period but
at the end of that year the Commission amended its
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rules “to extend the Director’s delegated authority to
issue formal orders of investigation beyond the one-
year period.”**

Fast forward 15 years and the Commission
is reverting to its pre-crisis process related to for-
mal orders. On March 10, 2025, the Commission
amended its rules to once again require its approval
for all formal orders of investigations.*® In the release
announcing the change, the Commission stated that
its action was “intended to increase effectiveness by
more closely aligning the SEC’s use of its investiga-
tive resources with SEC priorities.”™ As a practi-
cal matter, the elimination of delegated authority
restores the Commission’s authority to control the
types of formal investigations that the Staff opens
and also provides it with early visibility into the allo-
cation of SEC resources.

Post-Gensler SEC Drops Gensler-Era
Crypto Litigation and Crypto Asset
Investigations

Under Chairman Gensler, the SEC brought
at least 33 enforcement actions in 2024, and 46
enforcement actions in 2023, related to crypto
assets.”® The SEC did not, however, engage in any
rulemaking or issue new Staff guidance clarifying
what type of crypto assets were securities. The SEC
instead set forth its position in filed SEC enforce-
ment actions, in which it argued that most crypto
assets were securities pursuant to the SEC v W/
Howey & Co. investment contract test.>®

On July 21, 2022, Coinbase Global, Inc.
(CGI)® filed with the SEC a petition for rulemaking
seeking clarity on whether crypto assets are securi-
ties.®’ The SEC delayed responding to CGI’s rule-
making petition until ordered to do so by a court.®?
But prior to denying CGI’s rulemaking petition,
and without issuing rules or guidance on the secu-
rities status of crypto assets, on June 6, 2023, the
SEC filed an enforcement action in the US District
Court for the Southern District of New York against
Coinbase Inc. (Coinbase) and CGI alleging that

Coinbase and CGI engaged in an unregistered
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securities offering.® The Coinbase enforcement
action is a classic example of regulation by enforce-
ment, a practice Commissioner Peirce has called out
as not a “fair way of regulating.”®*

In contrast, the post-Gensler SEC has not
taken an enforcement first approach to crypto asset
regulation. On January 21, 2025, the day after
President Trump was inaugurated for his second
term, then-acting SEC Chairman Mark Uyeda
established a new Crypto Task Force dedicated
to helping the SEC develop a regulatory frame-
work for crypto assets.®®* Commissioner Peirce, the
head of the Crypto Task Force, announced that
the SEC will work to develop a “sensible regula-
tory path” for the offering and administration of
crypto assets.

As a first step, on January 30, 2025, the SEC
rescinded accounting guidance that required finan-
cial institutions to reflect as balance sheet liabilities
the full value of client crypto assets.®® The rescinded
guidance had made it impractical for financial insti-
tutions to have custody of their customers’ crypto
assets. The Staff’s new accounting guidance requires
financial institutions to recognize a liability related
to the risk of loss under these assets calculated using
the institution’s own data and risk assessments con-
sistent with existing Financial Accounting Standards
Board (FASB) and International Accounting
Standards (IAS) guidance.®’

Following the establishment of the Crypto
Task Force, the SEC dismissed a number of filed
crypto asset enforcement actions and closed
active crypto asset enforcement investigations
brought under Chairman Gensler, citing the
“Commission’s ongoing efforts to reform and
renew its regulatory approach to the crypto indus-
try” as one reason for dismissal.®® The joint stipu-
lations filed in connection with the dismissals of
the pending SEC crypto asset enforcement actions
noted that the work of the Crypto Task Force
might impact the litigation.®® Notwithstanding
these dismissals, the SEC continues to investigate
and file crypto asset cases that involve alleged

fraudulent offerings through false and misleading
statements.”®

As for Coinbase, on February 27, 2025, the
SEC filed a joint stipulation with Coinbase and
CGI dismissing the ongoing civil enforcement
action against Coinbase and CGIL."" In a related
SEC press release, then-acting Chairman Uyeda
announced that the SEC’s views on crypto had to
date been expressed through enforcement actions
without engaging the general public, however, the
SEC will now “develop crypto policy in a more
transparent manner.”’?

Accordingly, instead of regulation by enforce-
ment, the post-Gensler SEC, through the Crypto
Task Force, will work to develop “sensible” crypto
asset policy and regulation in an open manner.

Conclusion

The current SEC appears to be squarely aimed
at promoting capital formation by shifting course
away from sclerotic regulatory initiatives, regulation
by enforcement, and limited engagement with the
business community, and moving towards sensible
rulemaking, traditional enforcement of the federal
securities laws, and meaningful engagement with
market participants. These actions bode well for
returning the SEC to regular order, spurring innova-
tion through capital formation, and improving con-
fidence in the securities markets.
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https:/fwww.sec.govinewsroom/press-releases/2024-182.
According to one source, the SEC under Chairman
Gensler initiated almost 80 percent more crypto

assets-related enforcement actions than under prior

Copyright © 2025 by CCH Incorporated. All Rights Reserved.


https://www.foxbusiness.com/markets/sec-chief-faces-scrutiny-gop-progressive-agenda
https://www.foxbusiness.com/markets/sec-chief-faces-scrutiny-gop-progressive-agenda
https://www.marketwatch.com/story/genslers-aggressive-agenda-continues-as-sec-proposes-shortening-settlement-times-in-wake-of-gamestop-saga-11644439740
https://www.marketwatch.com/story/genslers-aggressive-agenda-continues-as-sec-proposes-shortening-settlement-times-in-wake-of-gamestop-saga-11644439740
https://www.marketwatch.com/story/genslers-aggressive-agenda-continues-as-sec-proposes-shortening-settlement-times-in-wake-of-gamestop-saga-11644439740
https://www.marketwatch.com/story/genslers-aggressive-agenda-continues-as-sec-proposes-shortening-settlement-times-in-wake-of-gamestop-saga-11644439740
. 
See also infra 
n.12
https://www.ft.com/content/630a9923-6d63-4cf4-af0d-9668d2404bcb
https://www.ft.com/content/630a9923-6d63-4cf4-af0d-9668d2404bcb
https://www.politico.com/news/2021/04/30/progressives-sec-wall-street-485146
https://www.politico.com/news/2021/04/30/progressives-sec-wall-street-485146
https://capmktsreg.org/wp-content/uploads/2024/10/CCMR-Pace-of-SEC-Rulemaking-Unprecedented-Litigation-10-30-24-FINAL.pdf
https://capmktsreg.org/wp-content/uploads/2024/10/CCMR-Pace-of-SEC-Rulemaking-Unprecedented-Litigation-10-30-24-FINAL.pdf
https://capmktsreg.org/wp-content/uploads/2024/10/CCMR-Pace-of-SEC-Rulemaking-Unprecedented-Litigation-10-30-24-FINAL.pdf
https://www.sec.gov/newsroom/press-releases/2024-182
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SEC Chairman Jay Clayton (125 vs. 70 enforcement
actions), resulting in total monetary penalties of over
$6 billion. Cornerstone Research, SEC Cryptocurrency
Enforcement (2024 Update), available at hztps://www.
cornerstone.com/wp-content/uploads/2025/01/SEC-
Cryptocurrency-Enforcement-2024-Update. pdf-

SEC Chairman Gary Gensler, Kennedy and Crypro
(Sep. 8, 2022), available at hetps:/www.sec.govinewsroom/
speeches-statements/gensler-sec-speaks-090822.

US Sen. Comm. On Banking, Housing and Urban
Affairs, Scott Slams SECs Climate Disclosure Rule:
“Federal Overreach at its Worst” (Mar. 6, 2024), avail-
able at  hups:/fwww.banking.senate.gov/newsroom/
minority/scott-slams-secs-climate-disclosure-rule-fed-
eral-overreach-at-its-worst (“Ranking Member Tim
Scott (R-S.C.), the top Republican on the Senate
Committee on Banking, Housing, and Urban
Affairs, today slammed the Securities and Exchange
Commission’s ... long-awaited climate disclosure
rule—which exceeds the SEC’s scope of authority
and will bury public companies in paperwork, raise
costs for consumers, and stifle economic opportu-
nity. . . . Under Chair Gensler, the SEC has pursued
one of the most aggressive regulatory agendas in the
agency’s history — with the agency on track to pro-
pose and finalize over 60 rules with limited public
comment periods and supported by inadequate cost-
benefit analysis.”).

SEC Commissioner Hester Peirce, At the SEC:
Nothing but Crickets, Remarks at SEC Speaks (Apr.
2, 2024), available at hups:/fwww.sec.gov/newsroom/
speeches-statements/peirce-remarks-sec-speaks-040224
(“The stilted communication, half-hearted engage-
ment, quick-draw of enforcement guns, and limited
transparency that characterize the Commission’s
current relationship with the industry we regulate
should concern anyone who cares about this great
institution and the amazing markets we regulate.
The increasing chasm that has emerged between
the regulator and the regulated undermines indus-
try’s ability to serve investors and companies trying
to raise capital. Given how regulated the securities

markets are, developing new products or improving

existing ones often requires conversations with, and
sometimes regulatory action from, the SEC. By not
engaging in nuanced analysis of legal questions, we
create an environment in which overcompliance is
the standard. Even if it does not technically make
innovation impossible, smaller entities, which tend
to be more innovative, cannot afford defensive
overcompliance.”).

A.Wagner, Chairman, Subcomm. on Capital Markets
of the House Comm. on Financial Services, Letter
to SEC Chairman Gensler on Capital Formation
(Apr. 13, 2023), available at hztps://financialservices.
house.gov/uploadedfiles/2023-04-13_wagner_letter_
to_chair_gensler_-_corporate_governance_final.pdf
(“We write to express our deep concern regarding the
Securities and Exchange Commission’s ... inatten-
tion to capital formation issues. The Commission’s
failure to promote capital formation has weakened
public markets, hurt small businesses and entrepre-
neurs, and decreased opportunities for investors.”)
The Gensler-era’s aggressive enforcement posture—
characterized by novel legal theories and expansive
interpretations of materiality—has been replaced by a
renewed emphasis on “core” areas of the enforcement
program. The SEC recently stated that areas of focus
include “insider trading, accounting and financial dis-
closure fraud, offering fraud, market manipulation,
[and] breaches of fiduciary duty by investment advis-
ers.” Acting Director of the Division of Enforcement
Samuel J. Waldon, Remarks at The SEC Speaks in
2025 (May 20, 2025). See also Commissioner Hester
Deirce, “Sheep in the Steep,” Remarks before the
Northwestern Securities Regulation Institute (Jan.
27, 2025) (“The best course is for all of us to retreat
to a place where materiality from the perspective
of the reasonable investor is the sine qua non for
disclosures.”).

Wall Street Journal Editorial Board, “Paul Atkins Is
the Anti-Gensler for the SEC (Trump makes a first-
rate choice to run the securities regulator)” (Dec.
4, 2024), available at hetps:/fwww.wsj.com/opinion/
paul-atkins-sec-nominee-donald-trump-gary-gensler-
Jd050cd3 (“Mr. Atkins is the opposite of Mr. Gensler


https://www.cornerstone.com/wp-content/uploads/2025/01/SEC-Cryptocurrency-Enforcement-2024-Update.pdf
https://www.cornerstone.com/wp-content/uploads/2025/01/SEC-Cryptocurrency-Enforcement-2024-Update.pdf
https://www.cornerstone.com/wp-content/uploads/2025/01/SEC-Cryptocurrency-Enforcement-2024-Update.pdf
https://www.sec.gov/newsroom/speeches-statements/gensler-sec-speaks-090822
https://www.sec.gov/newsroom/speeches-statements/gensler-sec-speaks-090822
https://www.banking.senate.gov/newsroom/minority/scott-slams-secs-climate-disclosure-rule-federal-overreach-at-its-worst
https://www.banking.senate.gov/newsroom/minority/scott-slams-secs-climate-disclosure-rule-federal-overreach-at-its-worst
https://www.banking.senate.gov/newsroom/minority/scott-slams-secs-climate-disclosure-rule-federal-overreach-at-its-worst
https://www.sec.gov/newsroom/speeches-statements/peirce-remarks-sec-speaks-040224
https://www.sec.gov/newsroom/speeches-statements/peirce-remarks-sec-speaks-040224
https://financialservices.house.gov/uploadedfiles/2023-04-13_wagner_letter_to_chair_gensler_-_corporate_governance_final.pdf
https://financialservices.house.gov/uploadedfiles/2023-04-13_wagner_letter_to_chair_gensler_-_corporate_governance_final.pdf
https://financialservices.house.gov/uploadedfiles/2023-04-13_wagner_letter_to_chair_gensler_-_corporate_governance_final.pdf
https://www.wsj.com/opinion/paul-atkins-sec-nominee-donald-trump-gary-gensler-fd050cd3
https://www.wsj.com/opinion/paul-atkins-sec-nominee-donald-trump-gary-gensler-fd050cd3
https://www.wsj.com/opinion/paul-atkins-sec-nominee-donald-trump-gary-gensler-fd050cd3
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21

22

in temperament and regulatory ambition. That
means he’s exactly what the SEC needs.”).
Withdrawal of Proposed Regulatory Actions, Securities
Act Release No. 11377 (June 12, 2025), 90 Fed. Reg.
25531 (June 17, 2025).

See, eg., Cybersecurity Risk Management for
Tnvestment Advisers, Regz'sterm’ Investment Companies,
and Business Development Companies, Advisers Act
Release No. 5956 (Feb. 9, 2022), 87 Fed. Reg.
13524 (Mar. 9, 2022) (33 days); Oussourcing by
Investment Advisers, Advisers Act Release No. 6176
(Oct. 26, 2022), 87 Fed. Reg. 68816 (Nov. 16,
2022) (IA Outsourcing Rule) (41 days); Substantial
Implementation, Duplication, and Resubmission of
Shareholder Proposals Under Exchange Act Rule 14a-8,
Exchange Act Release No. 95267 (July 13, 2022), 87
Fed. Reg. 45052 (July 27, 2022) (48 days).

See, e.g., Safeguarding Advisory Client Assets, Advisers
Act Release No. 6240 (Feb. 15, 2023), 88 Fed. Reg.
14672 (Mar. 9, 2023) (comment period closed May
6, 2023, and reopened August. 23, 2023 through
October 30, 2023) (proposed rule) (Safeguarding
Rule) and Cybersecurity Risk Management Rule for
Broker-Dealers, Clearing Agencies, Major Security-
Based Swap Participants, the Municipal Securities
Rulemaking Board, National Securities Associations,
National Securities Exchanges, Security-Based Swap
Data Repositories, Security-Based Swap Dealers, and
Transfer Agents, Exchange Act Release No. 103247
(Mar. 15, 2023), 88 Fed. Reg. 20212 (Apr. 5, 2023)
(comment period closed June 5, 2023) (proposed
rule).

See Regulation Best Execution, Exchange Act Release
No. 96496 (Dec. 14, 2022), 88 Fed. Reg. 5440 (Jan.
27, 2023) (proposed rule) and Order Competition
Rule, Exchange Act Release No. 96495 (Dec. 14,
2022), 88 Fed. Reg. 128 (Jan. 3, 2023) (proposed
rule) (comment periods for both proposals closed on
March 31, 2023).

Safeguarding Rule, supra n.19.

Conflicts of Interest Associated with the Use of Predictive
Data Analytics by Broker-Dealers and Investment
Advisers, Exchange Act Release No. 97990 (July 26,
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2023), 88 Fed. Reg. 53960 (Aug. 9, 2023) (proposed

rule).

Senator Dodd Comments, Conference on
Financial Regulations Bill, Day 2, 3:42:32
— 3:43:45, CSPAN (June 15, 2010), avail-

able at  hups:/www.c-span.orglvideo/?294065-1/
conference-financial-regulations-bill-day-2.

Enbanced Disclosures by Certain Investment Advisers
and  Investment Companies Abour Environmental,
Social and Governance Investment Practices, Exchange
Act Release No. 94985 (May 25, 2022), 87 Fed. Reg.
36654 (June 17, 2022) (proposed rule).

IA Outsourcing Rule, supra n.18.

Prohibition Against Fraud, Manipulation, or Deception
in Connection with Security-Based Swaps; Probibition
Against Undue Influence Over Chief Compliance
Officers; Position Reporting of Large Security-Based
Swap Positions, Exchange Act Release No. 93784
(June 7, 2023), 87 Fed. Reg. 6652 (Feb. 4, 2022)
(proposed rule). The specific rule withdrawn by the
SEC was proposed Rule 10B-1 under the Securities
Exchange Act of 1934.

Regulation SBSR, 17 CFR 22.900-909.

Regulation Systems Compliance and Integrity, Exchange
Act Release No. 97143 (Mar. 15, 2024), 88 Fed Reg.
23146 (April 14, 2023) (proposed rule).

Order Competition Rule, supra n.20.

Regulation Best Execution, supra n.20.

Cybersecurity Risk Management for Investment Advisers,
Registered  Investment ~ Companies, and — Business
Development Companies, supran.18, and Cybersecurity
Risk Management Rule for Broker-Dealers, Clearing
Agencies, Major Security-Based Swap Participants,
the Municipal Securities Rulemaking Board, National
Securities Associations, National Securities Exchanges,
Security-Based Swap Data Repositories, Security-Based
Swap Dealers, and Transfer Agents, supra n.19.

A private offering that complies with Rule 506(c)
can avoid SEC registration notwithstanding that
prospective investors are solicited more actively than
Regulation D otherwise would permit.

CEFs are SEC-registered investment companies that

are similar to mutual funds, except that investors

Copyright © 2025 by CCH Incorporated. All Rights Reserved.
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cannot freely redeem their shares in a CEF for the
shares’ net asset value at any time.

Private funds invest in securities but (a) do not pub-
licly offer their own securities and (b) limit the num-
ber or qualifications of their security holders so as
to qualify for an exemption from registration under
the Investment Company Act. Private funds include
private equity, private credit, and hedge funds.

See SEC Division of Investment Management,
Registered Closed-End Funds of Private Funds, AD12025-
15 (Aug. 15, 2025), available at heps://www.sec.gov/
aboutldivisions-offices/division-investment-management/
[fund-disclosure-glancelaccounting-disclosure-informa-
tion/adi-2025-16-registered-closed-end-funds-private-
funds. This ADI includes information on the Staffs
expectations about the substance of, and filing pro-
cedures for, additional disclosures that affected funds
will be making. These considerations, of course, will
differ, often substantially, depending upon, among
other things, whether the CEF has previously advised
its investors that it would not invest more than 15%
of its assets in private funds.

See FS Credit Opportunities Corp., et al. (File No.
812-15700), Investment Company Act Release Nos.
35520 (Apr. 3, 2025) (Notice) and 35561 (Apr. 29,
2025) (Order).

See SEC Ofhice of the Investor Advocate, Fiscal Year
2026 Report on Objectives (filed June 25, 2025),
hitps:/fwww.sec.govlfiles/fy26-oiad-sar-
objectives-report.pdf and Fiscal Year 2025 Report on
Objectives (filed June 27, 2024), available at heps:/
www.sec.gov/files/fy25-oiad-sar-objectives-report. pdyf-
SEC Chairman Paul Atkins, Remarks at the Small
Business Capital Formation Advisory Committee
Meeting (May 6, 2025).

See T. Lauerman, “SEC Cost-Benefit Analysis: A
New Face and a New Role” (July 29, 2025), posted
on the Executive Order Watch at CarltonFields.com.
See, e.g, J. Schulp and N. Anthony, “The SEC
Short-Changes Public Comment,” Cato at Liberty

available at

Blog (Jan 14, 2022), available at h#ps:/fwww.sec.gov/
newsroom/press-releases/2025-47.

41
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43

44

45

46
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51

See, e.g., S. Ho, “SEC Chairman Gensler Defends
Fast-Paced Rulemaking,” Thomson Reuters (Oct.
5, 2022), available at Aeps://tax.thomsonreuters.
com/news/sec-chair-gensler-defends-fast-paced-
rulemaking/#: - :text=Gensler%27s%20remarks %20
come%20amid%20criticisms, be %200utside %20
the%20agency %275 %20jurisdiction.

Rat  Farms and
Rule Comments - Statement on Comment Period
Lengths (Dec. 10, 2021), available at Asps://

www.sec.gov/newsroom/speeches-statements/

Commissioner Hester Peirce,

peirce-rat-farms-rule-comments-121021.

SEC Chairman Paul Atkins, Testimony Before the
United States House Appropriations Subcommittee
on Financial Services and General Government (May
20, 2025), available at hzps:/fwww.sec.gov/newsroom/
speeches-statements/atkins-testimony-fsgg-052025.

SEC Commissioner Hester Peirce, New Paradigm:
Remarks ar SEC Speaks (May 19, 2025), available
at  https:/fwww.sec.gov/newsroom/speeches-statements/
peirce-remarks-sec-speaks-051925-new-paradigm-
remarks-sec-speaks.

Id. See also Framework for “Investment Contract”
Analysis of Digital Assets (Apr. 3, 2019; last updated
July 5, 2024).

The Task Force is further discussed infrz n.67-69 and
accompanying text.

White House, “Strengthening American Leadership
in Digital Financial Technology” (July 30, 2025).
See SEC Chairman Paul Atkins, American Leadership
in the Digital Finance Revolution (July 31, 2025).
See, e.g., SEC Commissioner Hester Peirce, A Creative
and Cooperative Balancing Act (May 8, 2025).

See Digital Market Clarity Act of 2025, H.R. 3633,
119th Cong. (2025) (CLARITY Act); Guiding
and Establishing National Innovation for U.S.
Stablecoins Act of 2025, Pub. L. No. 119-27, S.
1582, 119th Cong. (2025) (GENIUS Act).

SEC Division of Corporation Finance, Enhanced
Accommodations  for Submitting  Draft
Registration Statements (March 3, 2025). To the

authors’ knowledge, the SEC’s Division of Investment

Issuers


https://www.sec.gov/about/divisions-offices/division-investment-management/fund-disclosure-glance/accounting-disclosure-information/adi-2025-16-registered-closed-end-funds-private-funds
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https://www.sec.gov/files/fy25-oiad-sar-objectives-report.pdf
https://www.sec.gov/files/fy25-oiad-sar-objectives-report.pdf
https://www.sec.gov/newsroom/press-releases/2025-47
https://www.sec.gov/newsroom/press-releases/2025-47
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57

Management has not issued similar guidance appli-
cable to registered investment companies.

A confidential draft registration statement will be
filed on “Form DRS” on the SEC’s EDGAR system
(but will not be publicly available like other EDGAR
filings). The draft registration statement must be
marked as confidential and accompanied by a writ-
ten request for confidential treatment. 17 C.ER. §
200.83(c) (2025). Each page of the draft registration
statement must be clearly marked with the words
“Confidential Treatment Requested by [the filer’s
name]” and have an identifying number and code.
1d. The written request must refer to the registration
statement by number and code, include the words
“FOIA Confidential Treatment Request” on top of
the first page, and contain the name, address, and
telephone number of the person requesting con-
fidential treatment. /4. The written request letter
must be filed with the registration statement on
Form DRSLTR and mailed or emailed to the SEC’s
Office of Freedom of Information and Privacy Act
Operations. /d.

SEC, “Fiscal Year 2026 Congressional Budget
Justification Annual Performance Plan,” Executive
Summary (May 30, 2025).

Delegation of Authority to Director of Division of
Enforcement, Exchange Act Release No. 60448 (Aug.
5, 2009), 74 Fed. Reg. 40068-01 (Aug. 11, 2009),
available — at  hups://www.federalregister.govldocu-
ments/2009/08/11/E9-191 16/delegation-of-authority-
to-director-of-division-of-enforcement.

Delegation of Authority to the Director of Its Division
of Enforcement, Exchange Act Release No. 62690
(Aug. 11, 2010), 75 Fed. Reg. 49820-01 (Aug. 16,
2010), available at Aetps:/fwww. federalregister.gov/
documents/2010/08/16/2010-20197/delegation-of-
authority-to-the-director-of-its-division-of-enforcement.
Delegation of Authority to Director of the Division
of Enforcement, Exchange Act Release No. 102552
(Mar. 10, 2025), 90 Fed. Reg. 12105 (Mar. 14,
2025), available at hups:/fwww.sec.gov/files/rules/
[final/2025/33-11366.pdf-

1d.
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See Cornerstone Research, SEC  Cryprocurrency
Enforcement (2024 Update), supra n.10, and
SEC  Cryptocurrency
Enforcement (2023 Update), available at Aups://
www.cornerstone.com/wp-content/uploads/2024/01/
SEC-Cryptocurrency-Enforcement-2023-Update.pdf,
for 2023 and 2024 updates citing number of SEC

crypto-related enforcement actions commenced in

Cornerstone Research,

each year.

SECv. W.J. Howey & Co., 328 U.S. 293,299 (1946)
(“The test [for an investment contract] is whether the
scheme involves an investment of money in a com-
mon enterprise with profits to come solely from the
efforts of others.”).

Coinbase states in its answer to the SEC’s complaint
as follows: “Coinbase is the largest U.S. digital asset
exchange. It operates a secondary market in certain
digital assets known as “tokens” or “crypto assets” or
“cryptocurrencies.” It is not, and has never been, a
securities exchange, or a broker, or a clearing agency
under the federal securities laws.” SEC v. Coinbase
Inc. et al., SDNY Case No. 23 Civ. 4738 (KPF),
Answer to Plaintiffs Complaint filed on June 28,
2023, available at hstps://assess.ctfassets.net/o10es7wu
5gm1/4leINmYTKUp3]T8Yt7Zp0F/6267964c9a0de
70a0da306bc02¢4992c/2023.06.28_-_Dkt._022_-_
Answer_to_Complaint.pdf.

DPetition for Rulemaking—Digital Asset Securities
Regulation submitted by Coinbase Global (July 21,
2022), available at haps:/fwww.sec.gov/files/rules/peti-
tions/2022/petn4-789.pdyf-

Order, In re Coinbase, Inc., No. 23-1779 (3d Cir.
June 20, 2023); see also Coinbase Inc.’s Petition
for Writ of Mandamus, /z re Coinbase, Inc., No.
23-1779, ECF No. 1 at 5 (3d Cir. Apr. 26, 2023).
Complaint, SEC v. Coinbase, Inc. er al., 23 Ciw.
4738 (S.D.N.Y. June 6, 2023). In addition to
Coinbase, the SEC initiated 78 other civil crypto-
related enforcement actions during 2023 and 2024.
See supra n.58.

SEC Commissioner Hester Peirce, Kraken Down:
Statement on SEC v. Payward Ventures, Inc., et al. (Feb.
9, 2023) (Commissioner Peirce noted that “Using
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https://assets.ctfassets.net/o10es7wu5gm1/4lclNmYTKUp3JT8Yt7Zp0F/6267964c9a0de70a0da306bc02e4992c/2023.06.28_-_Dkt._022_-_Answer_to_Complaint.pdf
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enforcement actions to tell people what the law is in
an emerging industry,” and admonishing that “one-off
enforcement actions and cookie-cutter analysis does
not cut it.” “Kraken” is the name of a cryptocurrency
firm.), available at Aetps:/fwww.sec.gov/newsroom/
speeches-statements/peirce-statement-kraken-020923.
Crypto Task Force Designation Letter signed by
Acting SEC Chairman Mark T. Uyeda (Feb. 4,
2025) (“The task force will help the Commission
draw clear regulatory lines, provide realistic paths
to registration, craft sensible disclosure frameworks,
and deploy enforcement resources judiciously.”),
available at hups:/fwwuw.sec.gov/files/crypto-rask-force-
designation-letter. pdjf.

SEC Staff Accounting Bulletin (SAB) No. 121
was rescinded and replaced by SAB No. 122 (Jan.
23, 2025), available at Aetps:/fwww.sec.gov/rules-
regulations/staff-guidance/staff-accounting-bulletins/
staff-accounting-bulletin-122.

Id. Citing Financial Accounting Standards Board
Accounting Standards Codification (FASB ASC)
Subtopic 450-20, Loss Contingencies, or International
Accounting Standard (IAS) 37, Provisions, Contingent
Liabilities and Contingent Assets, under US
Generally Accepted Accounting Principles and IFRS

Accounting Standards.
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The 2025 SEC crypto enforcement action dis-
missals include, among others, Binance, Coinbase,
and Ripple. According to 10-K filings and com-
pany press releases, the SEC closed crypto enforce-
ment investigations without taking enforcement
action against several companies, including among
Robinhood

hood.com/sec-closes-investigation-into-robinhood-

others, (https:/inewsroom.aboutrobin-
crypro-with-no-action/); Uniswap Labs (betps://blog.
uniswap.orgla-win-for-defi); and Crypro.com (https://
crypto.com/us/company-news/sec-closes-crypto-com-
investigation-with-no-action).

Joint Stipulation to Dismiss and Releases, SEC v.
Binance Holdings Limited, et al. (D. D.C. May 29,
2025) (dismissing litigation with prejudice), available
at  hups:/fwww.sec.govl/files/litigation/litreleases/2025/
stipulation-dismissal-26316.pdf.

See, e.g., Complaint, SEC v. Unicorn, Inc., ez al., No.
1:25-cv-4245 (S.D.N.Y. May 20, 2025).

See Joint Stipulation to Dismiss, and Releases
(S.D.N.Y. Feb. 27, 2025), available at hzaps://www.
sec.gov/files/litigation/complaints/2025/stipulation-
Pr2025-47.pdf

SEC Press Release, SEC Announces Dismissal of Civil
Action Against Coinbase (Feb. 27, 2025), available at
https:/fwww.sec.govinewsroom/press-releases/2025-47.
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