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raditional defined benefit pension plans (DB
Tplans), which promise a lifetime pension for

employees upon retirement, have been on a
steady decline.” In 1975, 27.2 million private sector
employees were enrolled in DB plans.? By 2019, only
12.6 million private sector employees were enrolled
in DB plans.® By contrast, in 2019 85.5 million pri-
vate sector employees were enrolled in defined con-
tribution plans (DC plans), including 401 (k) plans,
which by their terms generally do not provide for
lifetime income.*

With the rise in life expectancies, it is increas-
ingly possible that retirees will live for more than
25 years in retirement.” Without the benefit of tra-
ditional DB plans, many employees fear they will
deplete their retirement savings during retirement.®

In response, the retirement industry has been
developing new products specifically designed to
provide guaranteed lifetime income (referred to
hereinafter as “guaranteed lifetime income prod-
ucts”) in defined contribution plans.” The new guar-
anteed lifetime income products are structured to fit
neatly as an investment option on a plan’s invest-
ment menu and to address employer concerns about
the administrative and regulatory burdens associated

with the direct purchase of annuities.® At the same
time, these are complex products, often involving
several types of financial services companies and
products, including insurance products, collective
investment trusts, investment managers, intermedi-
aries, and specialized recordkeepers.®

Due to this complexity, the federal regulatory
framework governing guaranteed lifetime income
products includes up to four different regulatory
regimes. Depending on the entities involved in the
product, a product can be subject to banking law
under the Office of the Comptroller of Currency
(OCC) (or comparable state banking authorities
for state-chartered banks), securities law under the
Securities and Exchange Commission (SEC), the
Employee Retirement Income Security Act of 1974
(ERISA) under the Department of Labor (DOL),
and federal income tax law under the Internal
Revenue Service (IRS).

This article begins by providing an overview
of guaranteed lifetime income products and the
increasing market for these products. It next explains
the federal regulatory framework (including sum-
maries of applicable banking laws, securities laws,
ERISA, and federal income tax law). This article also
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addresses the opportunities and challenges of struc-
turing and marketing guaranteed lifetime income
products.

Recent Increase in Demand and
Development of Guaranteed
Lifetime Income Products

Employers have been moving away from DB
plans for a variety of reasons. As background, a
DB plan promises participants guaranteed retire-
ment income in the form of a defined retirement
benefit, typically based on a formula that includes
a percentage of compensation multiplied by years
of service." The employer must adequately fund the
plan on an ongoing basis to meet the benefit obliga-
tions, using actuarial assumptions and sophisticated
investment management techniques.” As a result,
DB plans incur additional administrative expenses
as compared with DC plans.™ In addition, employ-
ers are required to pay premiums to the Pension
Benefit Guaranty Corporation (PBGC), a federal
agency that takes over severely underfunded pen-
sion plans.” Finally, DB plan obligations appear as a
liability on the sponsoring company’s financial state-
ments." Such liabilities could impact stock analysts’
view of the profitability and going concern value of
the company offering the plan.

In contrast, DC plans are funded by employee
contributions, or in some cases a combination of
employer and employee contributions. There are
no PBGC premiums and the plans have little if any
impact on the employers financial statements.™
They do not, however, guarantee that any specific
amount of retirement income will be available to the
employees.

A Note on Collective Investment Trusts
and Managed Accounts

Guaranteed lifetime income products generally
are structured through a collective investment trust
(CIT) or a managed account investment option
within the plan. This section provides background
on CITs and managed accounts.

For many years, mutual funds predominated
as the typical investment option for DC plans.
Increasingly, however, CITs are replacing mutual
funds on retirement plan investment option menus."®

CITs are like mutual funds in that they are both
pooled investment vehicles.” However, while mutual
funds are sponsored by conventional investment
management firms and are heavily regulated by the
SEC under the Investment Company Act of 1940
(1940 Act), CITs are sponsored and maintained by
banks or trust companies governed by the OCC, for
federally-chartered banks, or state banking authori-
ties for state-chartered banks.” CITs are not regu-
lated by the SEC because of applicable provisions
discussed below.” Because CITs are not subject to
the extensive regulatory and compliance require-
ments imposed by the 1940 Act and their associated
costs, CITs tend to have lower fees and costs.?°

CITs differ from mutual funds in a number of
other significant ways. Unlike mutual funds, for tax
and securities law reasons, only specified retirement
plans can invest in CITs.?' Further, in most cases CIT
trustees and investment managers are ERISA fiduciaries
and must operate the CIT in accordance with ERISA.?
Managers of mutual funds, however, are carved out of
fiduciary status regarding the management and opera-
tion of the mutual funds.?® In this regard, while CITs
have been criticized because they are not subject to
SEC regulation, it can be argued that ERISA fiduciary
law is a more rigorous regulatory regime.

In the context of a DC plan, a managed account
can be described as an investment account option,
established directly within a plan and professionally
managed. While managed accounts do not have the
advantage of pooling assets from various plans, they
are able to provide a more personalized model for
individual plans and their participants. The manage-
ment of the account is subject to ERISA.

Development of Lifetime Income Features
within DC Plans

The only way that a DC plan can provide guar-
anteed income is through an annuity contract issued



by an insurance company. A plan can include an
annuity as an investment option for accumulation
of assets or provide for the purchase of an annuity as
a distribution option.

Historically, employers have been hesitant to
offer annuities within plans due to perceived ERISA
regulatory and litigation risks.?* The selection of an
annuity contract is a fiduciary act under ERISA,
and the DOL guidance can be intimidating for a
fiduciary without in-depth knowledge of annuities.
Guaranteed lifetime income products fill the need
for lifetime income in DC plans without requiring a
direct annuity purchase by the plan, thereby reliev-
ing the plan-level fiduciary from responsibility of the
annuity selection.

Lifetime income products with embedded
annuities typically are designed using a target date
fund (TDF) strategy. Traditional TDFs have been
structured within mutual funds but also can be
structured within a CIT or managed account. With
a TDE the employee selects or is assigned a fund
based on the year of their anticipated retirement.
Each fund will have a glide path that allocates assets
more aggressively in the early ages, then gradually
shifts investments to a more conservative strategy
over time. In a guaranteed lifetime income product,
amounts gradually can be allocated to a guaranteed
lifetime income component.

In 2012, the first of the modern guaranteed
lifetime income products was introduced.”® The
Lifetime Income Strategy program (LIS) is struc-
tured as an investment management service that can
be adopted through a managed account on a 401(k)
plans investment menu. The managed account
includes multiple asset allocation portfolios, includ-
ing equity and fixed income investments. A higher
percentage is allocated to equities at a younger age,
and then the investments will shift into fixed income
investments as the participants get older. Once a par-
ticipant reaches age 50 (or another age determined
by a plan fiduciary) funds are gradually allocated to
a separate portfolio that provides lifetime income
through a variable annuity contract. Participants can
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choose the percentage of their account balance to
be allocated to the separate portfolio, but the plan
sponsor can select a default allocation percentage.
Based on the insurance guarantees provided by the
annuity contract, a calculation is made to determine
the amount the participant can annually withdraw
to ensure that lifetime income is provided. The DOL
recently opined that the LIS program qualifies for
use as the Qualified Default Investment Option
under a 401(k) plan.?®

Product development increased after the pas-
sage of the Secure Act in 2019.7 The SECURE Act
addressed portability concerns about guaranteed
income options by allowing a DC plan to distribute a
“lifetime income investment” even if the participant
would not otherwise be eligible to take a distribution
under tax qualification rules.?® A “lifetime income
investment” generally is defined as an investment
option with a “lifetime income feature,” which in
turn is defined as a “feature which guarantees a mini-
mum level of income annually (or more frequently)
for at least the remainder of the life of the employee
or the joint lives of the employee and the employ-
ec’s designated beneficiary” or “an annuity payable
on behalf of the employee under which payments
are made in substantially equal periodic payments
(not less frequently than annually) over the life of
the employee or the joint lives of the employee and
the employee’s designated beneficiary.”® Moreover,
if a lifetime income investment is removed as an
investment option under a DC plan, a plan is now
able to allow (1) a distribution of the investment in
a trustee-to-trustee transfer to another employer-
sponsored retirement plan or individual retirement
account (IRA), or (2) a distribution of the invest-
ment in the form of an annuity contract purchased
for the participant.®

Following the Secure Act, the next product
innovation was a design similar to the LIS program
but based within a CIT. The CIT provides a TDF
strategy that offers a guaranteed lifetime withdrawal
benefic (GLWB), backed by an annuity contract
issued to the CIT.?' The TDF glidepath begins to
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allocate money to the GLWB component beginning
at a certain age (generally 50-55), increasing as the
participant approaches normal retirement age. The
payout mechanism varies between specific products.
In some designs, the CIT itself pays the GLWB
payments out of the participant’s account until the
account balance reaches zero. After that, the insur-
ance company continues making GLWB payments
for the remainder of the participant’s life. In other
designs, a group annuity contract is issued to the
plan, which then continues the GLWB payments to
the participant. At least one program is designed so
that upon retirement the participant's GLWB alloca-
tion is rolled over to a carrier’s IRA that contains the
same GLWB, and payments are then made from the
IRA.

Some of the more complex CIT-based prod-
ucts are TDFs with allocations to multiple insur-
ers. Each carrier issues essentially the same annuity
contract, typically a Fixed Indexed Annuity (FIA), to
the CIT.* Through a third-party intermediary, the
insurance companies follow a periodic blind bidding
process to receive allocation of new premiums. The
insurers compete through different bids such as par-
ticipation rates, floors, or caps. The CIT trustee, as
an ERISA fiduciary, allocates amounts to the insurers
based on the best interest of the participating plans.
Generally, the insurance guarantees offered by annu-
ity contracts run to the CIT, so that upon retirement
the insurers pay the GLWB to the CIT, which then
pays out to the plan or participant.®®

Managed account solutions with imbedded
annuities continue to be developed. These products
are offered to plans generally in the form of custom
TDFs, often using the plan’s existing investment
options with the addition of an annuity contract or
a CIT-based lifetime income product. The manager
of the account is appointed as an ERISA investment
manager and selects the annuity contract or guaran-
teed lifetime income product.

Employee demand for guaranteed retirement
income in DC plans is therefore on the rise.3* As
of June 2025, target-date products with embedded

annuities had climbed to $103 billion in assets
under management.®® This is up from $68 billion in
2024.3¢ Further, large industry players believe that
the $4.5 willion target-date market is expected to
double in the next decade with a large part of that
increase coming from target-date products with
annuities.”’

To be sure, these guaranteed lifetime income
products will continue to face headwinds. Employers
have been hesitant to offer guaranteed lifetime
income products within their qualified retirement
plans.®® Research has shown that employers are
concerned that the products are complex and dif-
ficult to understand.?® The DOL has issued pro-
posed regulations that are intended to address these
concerns by providing a safe harbor that plan fidu-
ciaries may rely on to demonstrate their prudence
in the selection of investment alternatives, includ-
ing guaranteed lifetime income products.*® As of
the date of this writing, the regulations are still in
proposed form and have not been adopted as final.
Moreover, some investors concerns about running
out of money in retirement historically have been
overshadowed by a fear of being locked into an
annuity.*’ Plan participants may worry about con-
verting part or all of their retirement savings to an
annuity out of concern that they will lose control of
their savings and may not live long enough to expe-
rience any benefit from the annuity.** Guaranteed
lifetime income products may be more attractive
to participants because they are not locked into an
annuity contract and can transfer in and out of the
investment.

Federal Regulatory Framework

Guaranteed lifetime income products are gov-
erned by both federal and state law, given the variety
of regulated financial services entities necessary to
make the products work.** Because a lifetime guar-
antee can be provided only through an insurance
company, state insurance regulations are at the heart
of product development.** Insurance regulatory
issues vary by state, and a discussion of those issues



is beyond the scope of this article,* which focuses
on federal laws governing the product.

As noted, the federal regulatory framework for
guaranteed retirement income products encom-
passes potentially four different regulatory regimes:

(1) banking, (2) securities, (3) ERISA, and (4) tax.

The Banking Regulatory Framework

Guaranteed lifetime income products often
involve CITs as the investment vehicle.*® Because
a CIT is a bank product, it is regulated by either
state or federal banking authorities.*’ For federally
chartered banks, the OCC regulates the CIT and
the bank that establishes and operates the CIT.*®
As discussed, while mutual funds are regulated by
the SEC, the OCC (or comparable state banking
authority) is the primary regulator of CITs.*?

CITs are authorized under OCC regulations
that permit banks to establish collective funds that
consist “solely of assets of retirement, pension, profit
sharing, stock bonus, or other trusts that are exempt
from federal income tax.”*® A bank establishes a CIT
by a written plan containing “appropriate provi-
sions” regarding the manner in which the bank will
operate the fund and approved by the bank’s board
of directors.”” The CIT must meet other regulatory
requirements for collective investment funds.*® In
particular, a bank administering a CIT must “have
exclusive management of the fund, except as a pru-
dent person might delegate responsibilities to oth-
ers.””® Additional regulations govern items such as
management fees and valuation.®* The OCC (or
state banking authority) will periodically examine
the bank’s compliance with the regulations and seek
corrective action for any failures.

The Federal Income Tax Framework
Guaranteed lifetime income products in the
form of a CIT must meet certain federal tax condi-
tions so that participating plans (and the CIT itself)
maintain their tax-qualification status.>® Specifically,

a CIT must meet the requirements for group trusts
described in Rev. Rul. 81-100 and its amendments.>®
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As background, under the Internal Revenue Code’s
(IRC) plan qualification rules, retirement plan money
must be held in trust (or certain insurance contracts
or custodial accounts treated as trusts) for the exclu-
sive benefit of participants/beneficiaries and may not
be commingled with any other assets.®” In Rev. Rul.
81-100, the IRS ruled that, subject to specified con-
ditions, specific types of retirement plans may pool
their trust assets for investment in a group trust with-
out violating the exclusive benefit rule, and the group
trust would qualify for the same tax exemption as the
trusts for the participating plans.

In general, under these requirements the group
trust must:

be a United States domestic trust;
by its terms, limit trust participation to eligible
plan investors (Section 401(a) plans, individ-
ual retirement accounts, governmental Section
457(b) plans, Section 403(b)(7) custodial
accounts, Section 403(b)(9) retirement income
accounts, Section 401(a)(24) governmental
plans, commingled trust funds maintained by
the PBGC as statutory trustee for terminated
tax-qualified plans, Puerto Rico qualified plans
described in ERISA Section 1022(i)(1), and
insurance company separate accounts under
which only the above types of are investors);
be adopted as a part of each participating plan;
prohibit the assignment by a participating plan
of any part of its interest in the group trust;

m Dby its terms, prohibit violation of the exclusive
benefit rule; and

m  cxpressly provide for separate accounting to be
maintained for the interests of each participat-
ing plan.

The CIT trustee is responsible for ensuring that
these requirements are satisfied at all times. It does
this through the terms of the declaration of trust,
as well as through the terms of and representations
made by investing plans under a participation agree-
ment for the CIT. The consequences for a violation

Copyright © 2026 by CCH Incorporated. All Rights Reserved.



6 THE INVESTMENT LAWYER

are severe—investing plans would have a qualifica-
tion defect and the CIT would become a taxable
trust. Accordingly, CIT trustees take Rev. Rul
81-100 compliance very seriously.

The Securities Regulatory Framework

The registration and antifraud provisions of the
Securities Act of 1933 (1933 Act) are applicable to
the offer and sale of securities.*® There are two types
of securities that may be issued in connection with
employee benefit plans (including those that offer
guaranteed lifetime income products): (1) participa-
tion interests of employees in their respective plans;
and (2) participation interests of plans in collective
investment vehicles in which such plans invest.

At the plan level, participant interests in
employee benefit plans generally are exempt from
the registration and most other provisions of the
1933 Act by Section 3(a)(2) of the 1933 Act.*® The
plans themselves are excluded from regulation under
Section 3(c)(11) of the 1940 Act.%°

At the plan investment level to date, plans incor-
porating guaranteed lifetime income products have
done so through managed accounts and/or CITs.
Under a managed account approach, the plan’s
assets are managed within the plan by an investment
adviser, and the plan itself owns the annuity con-
tracts providing the lifetime income guarantees. A
drawback of the managed account approach is that a
plan’s assets generally may not be commingled with
the assets of other plans.

Another more versatile option is to offer guaran-
teed lifetime income by investing some or all of the
plan’s assets in an underlying CIT, where the assets of
the plan can be commingled with the assets of other
plans. In this case the C/7 can own the annuity con-
tract supporting the lifetime income guarantees.

Ifa plan invests in a CIT, the banking law regime
discussed above applicable to CITs is compounded
by federal securities regulatory considerations. Chief
among these considerations is ensuring that the CIT,
in order to avoid significant additional compliance
costs, is not required to register its interests under the

1933 Act or itself as an investment company under
the 1940 Act. Interests in CITs offered to employee
benefit plans typically qualify as “exempt securities”
under Section 3(a)(2) of the 1933 Act and are there-
fore exempt from registration under the 1933 Act, so
long as the CIT is “maintained by a bank” and par-
ticipation in the CIT is limited to certain investors
specified in Section 3(a)(2). Importantly, however,
shares of CITs sold to 403(b) plans are not currently
eligible for this exemption. Moreover, while most
CITs avoid registration as investment companies
under the 1940 Act by relying on an exclusion from
the definition of an investment company found in
Section 3(c)(11) of the 1940 Act, which is substan-
tially similar to the 1933 Act exemption, CITs sold
to 403(b) plans are not currently eligible for the
Section 3(c)(11) exclusion.®’ The 403(b) exception
not only limits the type of employee benefit plans
that may incorporate CIT-based guaranteed lifetime
income products but also may limit available porta-
bility options.

Finally, at the annuity contract level, guaranteed
lifetime income products often incorporate fixed
indexed annuity contracts (FIAs) with guaranteed
lifetime income benefit (GLWB) features. Fixed
income annuity contracts generally are not “secu-
rities” because they guarantee principal and some
level of stated return. However, practitioners should
carefully analyze the use of fixed annuity contracts
to ensure that they are not considered securities in
accordance with Section 3(a)(8) of the 1933 Act and
Rule 151 thereunder.®?

If the imbedded annuity contract is a variable
annuity contract or other type of annuity contract
such as registered index-linked annuity contracts
(referred to generally as RILAs), the contract,
absent an applicable exemption, would be subject
to the registration and other provisions of the 1933
Act.®® To the extent there is interest in using such
annuity contracts in guaranteed lifetime income
products without such registration and regulation
practitioners would want to examine the availability
of exemptions under Section 3(a)(2) of the 1933 Act



and exclusions under Section 3(c)(11) of the 1940
Act that generally apply to variable annuity and
other SEC-registered contracts, as well as the sepa-
rate accounts through which they are issued (if any),
that fund employee benefit plans. As is the case with
CITs, however, these exemptions and exclusions are
not available to annuity contracts and their separate
accounts that fund 403(b) plans.

A full discussion of the applicable exemptions
and exclusions referenced above is beyond the scope
of this article. However, because the application of
the federal securities law exemptions discussed above
has evolved over many decades and is subject to a
range of SEC Staff interpretations, practitioners
should carefully analyze the various elements of a
guaranteed lifetime income product to assess the
applicability of such exemptions and exclusions.

The ERISA Regulatory Framework

ERISA is a federal law that governs the admin-
istration of employee benefit plans established and
maintained by an employer or employee organiza-
tion, other than governmental plans and certain
other plans qualifying for an exception.®* ERISA
imposes duties and obligations on persons who are
plan fiduciaries, as that term is defined in ERISA.
An important part of structuring a guaranteed life-
time income product is therefore determining which
entities are fiduciaries and the extent to which com-
pliance with specific ERISA requirements affect the
operation of the product.

ERISA sets forth a functional test under which
a person is a fiduciary fo the extent that the person:
(1) exercises any discretionary authority or discre-
tionary control respecting management of such
plan or exercises any authority or control respecting
management or disposition of its assets; (2) renders
investment advice for a fee or other compensation,
direct or indirect, with respect to any moneys or
other property of such plan, or has any authority
or responsibility to do so; or (3) has any discretion-
ary authority or discretionary responsibility in the
administration of such plan.®®
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ERISA permits a plan fiduciary to appoint a spe-
cial kind of fiduciary, colloquially known as a “3(38)
fiduciary.” A 3(38) fiduciary is one who meets the
ERISA definition of “investment manager” and
acknowledges that in writing.®® If an investment
manager is properly appointed, the appointing fidu-
ciary is relieved of responsibility for the performance
of investments managed by the Section 3(38) fidu-
ciary, although it does retain fiduciary duties for
monitoring the investment manager as it would for
any delegation of obligations to third parties.®’

With respect to a guaranteed lifetime income
product, some fiduciaries will be easy to identify.
An investment manager of a separately managed
account is a fiduciary by way of directly managing
a pool of a plan’s assets, and if a 3(38) fiduciary,
acknowledging such status in writing. A CIT trustee
is virtually always an ERISA fiduciary if any ERISA
plan participates in the CIT. When a plan invests
in a CIT, under ERISA’s plan asset regulations, the
plan’s assets are deemed to include not only the
interest in the CIT but also an undivided interest in
each of the underlying assets of the CIT.®® Because
a CIT trustee is responsible for the overall manage-
ment of the CIT, it becomes a fiduciary with respect
to those activities. CIT trustees also customarily
take on 3(38) fiduciary status. It follows that CIT
subadvisors may become fiduciaries by managing
the underlying plan assets held in the CIT. It is not
uncommon for a CIT trustee to hire a subadvisor as
a 3(38) fiduciary. It is also possible for other enti-
ties, such as insurance companies or recordkeepers
to take on fiduciary status, although these entities
generally try to avoid that status. Finally, there is the
tricky problem of the inadvertent fiduciary. Because
fiduciary status is a functional test, it is possible for
an entity in the structure to become a fiduciary with-
out even knowing it. This can happen via the terms
of an agreement or through actions taken in operat-
ing the product.

Under ERISA, fiduciaries of ERISA plans are
bound by specific standards of behavior in the dis-
charge of their responsibilities.*® These duties have
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been famously described as “the highest known to
law.””® An ERISA fiduciary must act for the exclu-
sive benefit of participants and beneficiaries (the
duty of loyalty), with the care, skill, and ability of a
prudent expert familiar with the matter (the duty of
prudence).”

In addition to the general fiduciary duties
imposed by ERISA, ERISA fiduciaries must not
allow certain direct or indirect transactions with
“parties in interest” to the plan. The term party in
interest is defined broadly to include not only fidu-
ciaries but service providers, employers, employee
organizations (that is, labor unions), employees, offi-
cers and directors of an employer, relatives of specific
parties in interest, and certain affiliates or owners of
specific parties in interest.”* The list of prohibited
transactions includes: (1) the sale or exchange or
leasing of property between the plan and a party in
interest; (2) the lending of money or other extension
of credit between a plan and a party in interest; (3)
the furnishing of goods, services, or facilities between
the plan and a party in interest; (4) the transfer to or
use of plan assets by or for the benefit of a party in
interest; or (5) acquisition of employer securities or
real property in violation of specific ERISA provi-
sions.” Plan fiduciaries are subject to an additional
set of prohibited transactions if there is a conflict of
interest for the fiduciary. A fiduciary is prohibited
from (1) dealing with plan assets in its own inter-
est; (2) representing or acting in any capacity for an
adverse party in a transaction involving the plan;
or (3) receiving consideration for its own account
from a third party in connection with a transaction
involving plan assets.”

Because the prohibited transaction rules stand-
ing alone would prevent nearly all business transac-
tions with a plan regardless of the reasonableness or
fairness of such transactions, ERISA provides for pro-
hibited transaction exemptions. If the conditions of
a prohibited transaction are met, there is no ERISA
prohibited transaction violation. Some prohibited
transaction exemptions are statutory exemptions

listed in ERISA, for example, the Section 408(b)(2)
service provider exemption. ERISA also instructs the
DOL to issue administrative class exemptions, such
as class prohibited transaction exemption 84-24,
which permits the payment of commissions on
insurance products if certain conditions are met.” If
there is not a statutory or administrative exemption
available, a party can apply to the DOL for an indi-
vidual prohibited transaction exemption.”

Fiduciary breaches can expose a party to per-
sonal liability, penalties, disgorgement, and equi-
table relief, and the DOL can enjoin a person from
serving as a fiduciary.”” There also is the potential
for co-fiduciary liability for another fiduciary’s
breach if the co-fiduciary is aware or should have
been aware of a breach and does not take steps to
remedy.”® The DOL can impose, on any party par-
ticipating in a prohibited transaction, a 5 percent
civil penalty on the total dollar amount involved
in the prohibited transaction.”® If the prohibited
transaction is not corrected during the correction
period, the civil penalty jumps to 100 percent of
the amount involved.® The IRS also imposes excise
taxes on a disqualified person (the IRC term for a
party in interest) at a 15 percent rate of the amount
involved, which is increased to 100 percent if not
timely corrected.®’ Depending on the particular
transaction, correction may require restoring losses
to the plan (for example, lost earnings), refunding
improper payments, or relinquishing profits from
the transaction.

The identification of ERISA issues is a neces-
sary (if somewhat challenging) process in guaranteed
lifetime income product development. It is better to
address these issues early, so that potential problems
can be identified and resolved through documenta-
tion and product design.

Conclusion

While DC plans are preferred by many employ-
ers over DB plans for a variety of reasons, they do not
provide guaranteed lifetime income. This significant



gap has led over the past decade and a half to the
development of innovative guaranteed lifetime
income products that can be offered with DC plans.

While these modern guaranteed income prod-
ucts were initially viewed by plan participants, spon-
sors, and recordkeepers as too complex, annuity
legislation passed by Congress and a growing accep-
tance and understanding of the products has led to
recent increased product development.

This growing acceptance may continue to spur
growth in these products. Developing a guaranteed
lifetime income product is not for the faint of heart,
and requires careful consideration of the interplay
between banking, tax, securities, and ERISA law
underneath a broad federal regulatory umbrella. This
article was designed to provide a roadmap for such
a journey.

Mr. Conner and Ms. McClarnon are
Shareholders and Mr. Babbitt is an Associate at
Carlton Fields, PA.
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