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The SEC recently issued a no-action letter that allows private company M&A brokers who satisfy specific criteria to avoid

registering as broker-dealers with the SEC.

Historically, an intermediary in a private M&A transaction where securities change hands would generally be considered a

broker-dealer required to register. But for some brokers, registration is no longer required if 10 criteria are satisfied. These

include that the broker not be authorized to bind a party to the deal; not provide financing for the deal; not obtain possession

of customer funds or securities; and not have been barred or suspended from association with a registered broker-dealer.

Additionally, the deal must involve a public offering.

Brokers who satisfy all required criteria can facilitate due diligence, negotiate deal terms (including those concerning

securities issuance), advertise companies for sale, provide valuation advice on securities being sold, and receive transaction-

based consideration – conduct that in many cases would have forced them to register in the past.

Being registered with the SEC is cumbersome and costly, and subjects parties to significant regulatory burdens. Brokers

who facilitate only private company M&A deals and who satisfy all 10 criteria can now decide if SEC registration is worth the

burden and expense. In addition, private companies entertaining M&A transactions can now obtain advice from a larger

number of advisors.

However, the relief granted by the SEC does not mean that brokers don’t have to comply with other federal laws, including

anti­fraud laws. Nor does it mean they don’t have to comply with any registration or other requirements imposed under the

laws of any states where they conduct business. Many states exempt from registration out-of-state brokers who are

registered with the SEC, so brokers engaged in multi-state operations may want to continue being registered with the SEC.

Clearly, any decisions to de-register or remain unregistered should be carefully made.

©2021 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not be construed as legal advice on any specific facts or circumstances. The

contents are intended for general information and educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this publication is not intended to

create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This publication may not be quoted or referred to in any other publication or proceeding without the prior written

consent of the firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the link below. The views set forth herein are the personal

views of the author and do not necessarily reflect those of the firm. This site may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the

accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside sites.

Susan L. Spencer

https://www.carltonfields.com/
https://www.carltonfields.com/
javascript:__doPostBack('ctl00$ctl00$cphMain$cpMain$ucHeader$btnMobileSearch','')
https://www.carltonfields.com/
https://www.carltonfields.com/insights
https://www.carltonfields.com/insights/expect-focus
https://www.carltonfields.com/insights/expect-focus/2014
https://www.carltonfields.com/services/practices/securities-and-derivative-litigation
https://www.carltonfields.com/team/s/susan-l-spencer
https://www.carltonfields.com/utils/pdf/generate?url=%2finsights%2fexpect-focus%2f2014%2fcertain-merger-and-acquisition-brokers-escape-sec%3fpdf%3d1%26aliaspath%3d%252fInsights%252fExpect-Focus%252f2014%252fCertain-Merger-and-Acquisition-Brokers-Escape-SEC&slug=certain-merger-and-acquisition-brokers-escape-sec-registration&className=Site.InsightExpectFocus
http://bit.ly/CF-subscribe
https://www.carltonfields.com/insights/expect-focus/2014/certain-merger-and-acquisition-brokers-escape-sec?aliaspath=/Insights/Expect-Focus/2014/Certain-Merger-and-Acquisition-Brokers-Escape-SEC&pdf=1#
javascript:;;
javascript:;;

