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A federal investigation, backed by the awesome power of the federal government, might appear impressive and aweinspiring, similar to how the wizard first appeared to Dorothy in Oz.
But pull back the curtain on a standalone Section 1001 charge and, like Dorothy, be prepared for disappointment. What you
will likely find is a failed federal investigation. The government’s case against Michael Flynn offers a prime example.
The FBI’s Investigation of Michael Flynn
In August 2016, the Federal Bureau of Investigation opened a counterintelligence investigation of retired U.S. Army Lt.
Gen. Michael Flynn as part of its larger investigation into Russia’s efforts to meddle in the 2016 U.S. presidential election.
After several months, the investigation came up short. The FBI had no evidence to support any federal charge against Flynn.
The FBI’s investigation of Flynn was on the verge of being shut down. Flynn’s telephone calls with Russian Ambassador
Sergey Kislyak in December 2016, however, gave the FBI an excuse to make one more play before walking off the field.
On January 24, 2017, two FBI agents interviewed Flynn at the White House. [1] At that time, Flynn was serving as President
Trump’s national security adviser. When the FBI asked Flynn about his conversations with Kislyak, Flynn’s answers didn’t
match the transcripts of the calls.[2]
Ultimately, the special counsel charged Flynn with one count of making false statements to the FBI in violation of Title 18 of
U.S. Code Section 1001(a)(2). [3] In December 2017, Flynn pleaded guilty pursuant to a plea agreement. [4] More than two
years later, in May, U.S. Attorney Timothy Shea moved to dismiss the Section 1001 charge against Flynn. [5]
When the district court decided not to immediately grant the government’s motion to dismiss, Flynn filed a petition with the
U.S. Court of Appeals for the D.C. Circuit requesting a mandate that the district court dismiss his case. The muchanticipated oral argument on Flynn’s petition took place on June 12 before a threejudge panel of the D.C. Circuit. Its
decision on Flynn’s petition for writ of mandamus remains pending.
The Fallout
The government’s decision to seek the dismissal of Flynn’s Section 1001 prosecution has triggered a tremendous amount of
publicity. Those following the case generally fall into one of two camps.
On one hand, those who favor the administration support the claim that the Flynn case is further confirmation that
overzealous federal agents are more interested in adding notches to their belts than serving justice; even worse, some
politically motivated agents are abusing their awesome powers to exact revenge on perceived political enemies.
On the other side, critics of the administration claim this motion represents another gross and unjustifiable interference with
the only department in the executive branch that is supposed to remain above political influence.
Politics aside, whether you view Flynn as a martyr or an undeserving sycophant of the president, this case is shining a light
on one of the most misused charges in the federal prosecutor’s toolbox. And, like it or not, the motion to dismiss Flynn’s
Section 1001 charge will generate some healthy skepticism of Section 1001 cases by the U.S. Department of Justice and
the judiciary.
The Consolation Prize
A charge of lying to federal agents, in violation of Section 1001, is the consolation prize for an investigation that is going
nowhere. That is how many failed white-collar investigations come to an end or how investigating agencies suggest they
should end.
Why is the Section 1001 charge the offspring of the failed federal investigation? It’s simple. During an investigation, it’s not
very difficult to find a lie. People do it all the time, even to federal agents. And detecting lies is a skillset agents develop
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Why is the Section 1001 charge the offspring of the failed federal investigation? It’s simple. During an investigation, it’s not
very difficult to find a lie. People do it all the time, even to federal agents. And detecting lies is a skillset agents develop
through training and everyday human interaction.
Often, proving a statement is false tends not to be a heavy lift.[6] Take the target’s statement and compare it with irrefutable
evidence (like a recording of someone’s telephone conversation); if the two don’t match, then the statement is false. It’s also
not a tough sell to a prosecutor — lying is wrong; therefore, it should be punished.
Once a lie is found, drafting a charging document to support a Section 1001 charge is relatively easy. In Flynn’s case, the
charging document isn’t even a full page of text.[7] And, for a variety of reasons, targets often accept an offer to resolve their
case with a plea to a Section 1001 charge.
But most federal investigations are not Section 1001 investigations. The lie is the byproduct of the actual investigation; it’s
what agents encounter while conducting a federal investigation into something else. Shifting a case from its intended aim to
this alternative objective should compel a moment of pause. But that rarely happens.
The Forces Driving Section 1001 Prosecutions
A Section 1001 charge allows agents to go back to their bosses, who might be annoyed that they have nothing to show for
months or years of hard work, and say they can close out the case with a prosecution. Thus, investigations that would
otherwise be shut down end in a charge for purposes of generating a stat for the agent and prosecutor or engineering a
cooperator.
Federal prosecutors and agents don’t have billable hours. Instead, they record stats — that is each charging document, trial,
etc. — and they’re rated based on the number and types of cases they charge. A common complaint of many federal
prosecutors is that the DOJ values stats, or quantity, over the quality of their cases. That’s not completely fair, but there is
certainly some truth to this; just ask any current or former federal prosecutor.
The DOJ also rates U.S. attorney’s offices, in part, on how many stats they generate in a year. Higher stats, in turn, help
boost the office’s justification for demanding a larger budget and the hiring of more prosecutors. In short, closing out cases
with a prosecution keeps offices on track to get something tangible for their investigative efforts.
There is another force driving Section 1001 prosecutions—cooperation. A Section 1001 charge can easily be used to
leverage cooperation from a target, as the government successfully did in the Flynn case. A plea agreement with a
cooperation provision incentivizes defendants, like Flynn, to cooperate in hopes of earning cooperation credit and a reduced
sentence.[8]
In Flynn’s case, the government got a highprofile stat with his guilty plea plus 19 cooperation sessions, which, at the very
least, led to the indictment of two people in the U.S. District Court for the Eastern District of Virginia. [9] Ultimately, Flynn’s
cooperation rose to the level of substantial assistance, so the government honored its agreement and moved to reduce
Flynn’s sentence.[10]
Although it might appear as though the government got something it wanted (cooperation) and so did Flynn (the
government’s support for a reduced sentence), the way this case came about shows the government is prone to pursuing
unwarranted Section 1001 charges in hopes of salvaging an otherwise failed investigation.
During Flynn’s original sentencing hearing, the government admitted it could not charge him with treason, [11] and the
potential Logan Act violation was a dud.[12] Thus, the Section 1001 charge came to the rescue to seize victory out of the
clutches of defeat.
Section 1001 - Charging Made Easy
There is a lot of noise surrounding Flynn’s incourt admissions to making false statements to the FBI. U.S. District Judge
Emmett Sullivan is entertaining the possibility of holding Flynn in contempt for committing perjury, now that Flynn has
retracted those admissions. This would be a mistake.
To support a Section 1001 charge, a defendant must know his statements are false at the time he makes them.[13] Flynn’s
admissions of falsity, however, seem questionable. No one remembers the precise wording of how he or she answered a
couple of questions 11 months earlier. That is why people use records to refresh their recollection.
In this case, Flynn reviewed an interview report days before his change-of-plea hearing, and months after the events
occurred, describing the FBI’s recollection of the interview. Likely, Flynn’s memory of how he answered the FBI’s questions
was influenced by his review of this report, otherwise known as memory distortion.
This is not defense attorney voodoo; it’s real. If there is a problem with the accuracy of the documentation Flynn was shown
to refresh his recollection about an event, then Flynn’s admissions to the court may likewise be unreliable through no fault of
his own.
“Materiality” – Not So Easy
The focus in Section 1001 cases tends to be on the lie and not assessing the materiality of the lie. Materiality is not a heavy
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The focus in Section 1001 cases tends to be on the lie and not assessing the materiality of the lie. Materiality is not a heavy
bar to hurdle,[14] but the government must still jump over it.[15] In Flynn’s case, the plea agreement provides a basic factual
basis for materiality, assuming all those facts to be true.[16]
At the plea hearing, however, the government provided zero explanation of how Flynn’s statements were material to the FBI’s
investigation, aside from merely repeating the word “material.” Providing a factual basis for the government’s materiality
assessment would have given the parties and the court one last chance to reflect on its adequacy. That didn’t happen.
At Flynn’s original sentencing hearing in December 2018, the court hinted at the government’s failure to explain the
materiality of Flynn’s statements to the FBI. [17] If the government had done its job and sufficiently explained materiality in its
charging document, the plea agreement, or the statement of the offense, it would have been unnecessary for the court to ask
questions about materiality.
There has also been a suggestion that Flynn admitted his statements were material, so he is stuck with that admission. But
what is Flynn’s admission really worth? No criminal defendant truly understands the meaning of the term “material.” A
defendant’s admission that his statement is material reflects a client’s trust in his attorney’s advice, nothing more.
Holding proceedings to determine whether a defendant committed perjury by recanting his admission to making material false
statements will only serve to turn client against counsel.
Especially in the circumstance of preindictment plea negotiations, a defense attorney’s assessment of materiality may be
imperfect through no fault of his own, based on the evidence the government has provided to him. Many Section 1001 cases,
and almost everyone who is charged by an information, as in the Flynn case, arise out of pre-indictment negotiations.
That means there is no formal discovery process, making the defense attorney entirely reliant on the government to share
relevant evidence to assess the case. And, in the pre-indictment negotiation scenario, defense attorneys rarely, if ever, get all
the evidence they would receive in formal postindictment discovery. Challenging Flynn’s admissions at his plea hearing, the
court may find, is also a condemnation of the pre-indictment process of negotiating plea agreements.
An Offer You Can’t Refuse
Before we criticize Flynn’s initial impulse to plead guilty to a Section 1001 charge (or his original counsel’s advice for him to
do so), consider the many reasons to embrace this kind of offer. First, the most effective defense attorneys develop a
comprehensive understanding of their client’s case and learn where the bodies are buried, so to speak.
Concerned that the government will discover this evidence, and waiting for the government to lower the boom on his client, a
defense attorney may welcome a Section 1001 charge with a sigh of relief.
There are also several attractive sentencing features of a Section 1001 charge. Foremost, this charge caps out the
defendant at a potential five-year sentence instead of the mandatory minimum or 20-plus-year sentence originally threatened
by the prosecutor.
And with an offense level as low as four under the U.S. Sentencing Guidelines, [18] and a cooperation provision in the plea
agreement, probation is the likely outcome. There is no forfeiture for a Section 1001 false statement charge, and typically no
restitution. In Flynn’s case, the government agreed he was not subject to mandatory restitution. [19]
Finally, a Section 1001 charge offers an offense many defendants can live with; they don’t have to admit they committed a
more serious offense, like fraud, and they can chalk up the charge to getting tripped up during an interview. In short, a
defendant can confess to wrongdoing and move on with his life with minimal consequences.
What most people fail to recognize is that the government’s offer of a Section 1001 plea is often a confession that it failed to
prove its theory of the defendant’s conduct. Defense counsel may recognize that the client indeed lied during his interview,
and counsel may be concerned that turning down this seemingly generous offer will result in the real investigation continuing,
which could lead to even more serious charges.
This may be reason enough for some defendants to take a questionable Section 1001 plea offer to get out from under the
exposure to more serious charges. What they don’t realize is that the more serious charges are probably never coming.
Making Bad Cases Go Away
Some critics of the DOJ’s motion to dismiss Flynn’s case have claimed there is no precedent for dismissing a case after a
guilty plea. That’s simply untrue. Dismissing cases after guilty pleas is not typically how the DOJ makes bad cases
disappear. It’s done quietly and without any fanfare, often through a sweetheart deal with a defendant.
Sometimes the DOJ will dismiss an entire case, a particular charge, or a particular defendant before trial. The government
may offer to resolve a case with reduced charges. Sentencing concessions sometimes get made as well.
For example, the DOJ may agree to recommend a Federal Rule of Criminal Procedure 11(c)(1)(C) plea — a unicorn in most
districts. For the nonfederal criminal practitioner, Rule 11(c)(1)(C) binds federal judges to a particular sentencing
recommendation—that is, if the judge agrees to be bound.
It should come as no surprise that under the rock of most Rule 11(c)(1)(C) pleas is the rotting corpse of a case the DOJ just
needs to go away. Why have you never heard about cases resolved in this fashion? Because the defendant is not friends

recommendation—that is, if the judge agrees to be bound.
It should come as no surprise that under the rock of most Rule 11(c)(1)(C) pleas is the rotting corpse of a case the DOJ just
needs to go away. Why have you never heard about cases resolved in this fashion? Because the defendant is not friends
with the president. But it happens more often than you know.
Conclusion
The Flynn case is not unique. It is the byproduct of a failed federal investigation. This is why the Flynn case presents such a
wonderful model of what not to do (the government), what not to accept (the defendant), and what to watch out for (the
court).
Again, set aside politics and your personal feelings about the administration when examining the Flynn case. Read the
pleadings. Pore over the transcripts. Examine the facts. This investigation was going nowhere until a couple of agents
showed up at Flynn’s office for a chat.
Ultimately, this high-profile case is shining a light on an often overused, or misused, federal charge that otherwise would not
receive any attention. And that’s no lie, or, at least, not a material one.[20]
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