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It is clear by looking at the newly filed cases and reported decisions in Florida courts that litigation under the Florida
Deceptive and Unfair Trade Practices Act, or FDUTPA, is quite prevalent and does not appear to be letting up any time
soon. What is not clear, however, is what standard a particular trial court will use to evaluate the unfairness prong of the
statute.
To explain why there is a split and what this means for lawyers, clients and judges navigating these issues in Florida in 2020,
it is useful to take a trip back in time — specifically to the early 1960s — to understand the origin of the FDUTPA's
unfairness standard.
The opening scene of the series premiere of the iconic AMC television show "Mad Men" starts with the protagonist — suave
Madison Avenue advertising man Don Draper — surveying the scene at a favorite bar and watching the crowd as they enjoy
copious quantities of cigarettes. As the story progresses, we learn that the year is 1960, and Draper and his team are
frantically trying to figure out how to market cigarettes now that the Federal Trade Commission declared it will crack down on
misleading cigarette advertising campaigns.
The FTC action that Draper was working through indeed has its origins in reality. During the first few years of the 1960s, the
FTC was engaging in the legwork that would culminate in what would become known as the Cigarette Rule, which the
agency issued in 1964.[1]
FTC Standards: 1964 Cigarette Rule and 1980 FTC Policy Statement on Unfairness
The 1964 Cigarette Rule offered the following guidelines to evaluate whether a particular practice was unfair:
Whether the practice, without necessarily having been previously considered unlawful, offends public policy as it has
been established by statutes, the common law or otherwise — whether, in other words, it is within at least the penumbra
of some common law, statutory or other established concept of unfairness;
Whether it is immoral, unethical, oppressive or unscrupulous; and
Whether it causes substantial injury to consumers, or competitors or other businessmen.
While the U.S. Supreme Court suggested in 1972 that these factors were part of a holistic test,[2] in 1976 the U.S. Court of
Appeals for the Seventh Circuit took a bright-line approach in Spiegel Inc. v. FTC and held that a "practice is unfair when it
offends established public policy and when the practice is immoral, unethical, oppressive, unscrupulous or substantially
injurious to consumers."[3]
A few years later, though, the FTC cast the 1964 Cigarette Rule aside with its 1980 policy statement on unfairness,[4] which
revised the definition for "consumer unfairness" to state that an act or practice is only unfair if it "causes or is likely to cause
substantial injury to consumers which is not reasonably avoidable by consumers themselves and not outweighed by
countervailing benefits to consumers or to competition."[5]
For all its breadth, however, the FTC Act does not have a private right of action. So we turn to the FDUTPA to see
unfairness in action in cases brought by individual consumers in Florida.
Florida Enacts FDUTPA
In 1972, the Florida Legislature enacted the FDUTPA, which, among other things, provides private individuals with a remedy
to seek recompense for types of practices that they believed were inconsistent with the FTC Act. Rather than setting out
pellucid definitions on important elements of the statute, such as unfairness, the Florida Legislature stated that due
consideration and great weight shall be given to FTC and federal court interpretations of the standards under the FTC Act.
The first reported[6] decision construing unfairness under the FDUTPA came in 1985 when the First District Court of Appeal
issued its decision in Urling v. Helms Exterminators Inc. [7] and referred back to Spiegel: A practice is unfair under the FTC
Act when it "offends established public policy and when the practice is immoral, unethical, oppressive, unscrupulous or
substantially injurious to consumers." Over the next 18 years, dozens of decisions were issued by state and federal courts in
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The Florida Supreme Court's PNR Decision
The seminal moment for the issue of unfairness under the FDUTPA came in 2003 when the Florida Supreme Court issued
its decision in PNR Inc. v. Beacon Property Management Inc. ,[8] in which a 5-2 majority cited the Spiegel line of cases and
stated that "an unfair practice is one that offends established public policy and one that is immoral, unethical, oppressive,
unscrupulous or substantially injurious to consumers."[9]
Over the next decade, more than 150 Florida state and federal trial decisions used this formulation of unfairness and usually
cited PNR for this proposition.[10] The clear theme was that Florida state and federal courts were using an unfairness
formulation based on the 1964 Cigarette Rule, as construed by the Seventh Circuit in Spiegel — and were not considering
the 1980 FTC policy statement on unfairness.
The Third District Court of Appeal's Porsche Decision
This changed in 2014 when the Third District Court of Appeal issued its decision in Porsche Cars North America Inc. v.
Diamond.[11] In seeking to reverse an order granting class certification, Porsche essentially argued that state and federal
trial and appellate courts, including the Florida Supreme Court, had been doing it all wrong for 34 years by using a standard
based on the 1964 Cigarette Rule and not the 1980 FTC policy statement on unfairness, and 1994 congressional
codification of the same.
Lo and behold, the Third District Court of Appeal actually agreed[12] and noted that the "issue of whether the updated 1980
definition became part of Florida law was simply not before" the courts that previously considered the unfairness standard
under the FDUTPA.[13]
The court got around PNR by noting that the FDUTPA had been amended about a year before, and the language in the
amendment stated that "the specific purpose of adding to Florida Law interpretations by the [FTC] or federal courts that
occurred since the last statutory amendment."
With PNR out of the way, the court then held that the proper definition of unfairness was indeed the three-pronged test for
unfairness, which requires that the injury to the consumer (1) must be substantial; (2) must not be outweighed by any
countervailing benefits to consumers or competition that the practice produces; and (3) must be an injury that consumers
themselves could not reasonably have avoided.[14]
2014–2020: The Spiegel Standard Continues to Predominate
So, has the Porsche decision heralded a difference in how Florida courts construe the unfairness test under the FDUTPA?
In a word, no. At best, Florida courts are split on the issue. But that characterization is probably too generous; the majority of
state and federal courts in Florida are still using the 1964 Cigarette Rule/ Spiegel formulation.
Given that these decisions are binding on the state trial courts, it is important to see what the other intermediate state
appellate courts have done after Porsche.
In 2015, the neighboring Fourth District Court of Appeal issued a decision in Caribbean Cruise Line Inc. v. Better Business
Bureau of Palm Beach County Inc. that continued to use the PNR formulation derived from the 1964 Cigarette Rule,
although without any analysis of the propriety of continuing to use that standard,[15] and again adhered to this formulation in
its 2019 decision in Stewart Agency Inc. v. Arrigo Enterprises Inc. [16] The Second District Court of Appeal followed suit with
its 2020 decision in Webber v. Bactes Imaging Solutions Inc. ,[17] likewise without any analysis.
Perhaps the most confounding decision, though, was issued last June by the First District Court of Appeal in Angelo v.
Parker, in which, in the same decision, the court cited standards based on the 1980 FTC policy statement on unfairness and
then just a few paragraphs later shifted to the 1964 Cigarette Rule standard.[18] Then, just a few weeks after Angelo, the
same court issued its opinion in Hotchkiss v. Blue Cross & Blue Shield of Florida Inc. , which only used the 1964 Cigarette
Rule formulation.[19]
Most of the decisions on the issue, though, have been issued by Florida federal district courts. In the six years since
Porsche, at least three dozen federal district decisions have continued to rely on the 1964 Cigarette Rule standard. This
includes multiple decisions issued in each of the three district courts in the state.[20] Moreover, the U.S. Court of Appeals for
the Eleventh Circuit continued this approach in its 2019 decision in Alhassid v. Nationstar Mortgage LLC ,[21] although
through an unpublished opinion.[22]
That said, there have been at least a few decisions from the U.S. District Court for the Middle District of Florida and the U.S.
District Court for the Southern District of Florida (although none from the U.S. District Court for the Northern District of
Florida) that have cited Porsche and used the 1980 FTC policy statement standard. While a few decisions make this move
with at least identifying (and rejecting) the older rule,[23] most of these decisions simply cite Porsche for the rule and do not
include a discussion of the propriety of applying the rule.[24]
Until the Florida Supreme Court weighs in on the issue, we expect to continue to see two different approaches. As for the
federal cases, given that there are now post-Porsche cases from four of five intermediate state appellate courts, under
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And we also note that a federal district court judge could still find that the Florida Supreme Court has in fact issued a ruling
(in PNR ) that is still controlling, thus rendering moot the need to look down to the intermediate Florida state authority. The
combination of a Florida Supreme Court decision, two unpublished Eleventh Circuit decisions, and more than 100 reported
district court decisions is a significant hurdle for parties advocating for the 1980 FTC policy statement standard to overcome,
especially in federal court.
There is, though, one possible way through the morass, at least at the later stages of a case. In XTec Inc. v. Hembree
Consulting Services Inc. , U.S. District Judge Cecilia Altonaga of for the Southern District of Florida offered both standards
as alternative standards when instructing a jury.[26] While this approach may not help resolve a dispositive motion where the
standard makes a difference, it at least protects the record in a case that goes all the way to a jury.[27]
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Reprinted with permission from Law360.
©2020 Carlton Fields, P.A. Carlton Fields practices law in California through Carlton Fields, LLP. Carlton Fields publications should not be construed as legal advice on any specific facts or circumstances. The
contents are intended for general information and educational purposes only, and should not be relied on as if it were advice about a particular fact situation. The distribution of this publication is not intended to
create, and receipt of it does not constitute, an attorney-client relationship with Carlton Fields. This publication may not be quoted or referred to in any other publication or proceeding without the prior written
consent of the firm, to be given or withheld at our discretion. To request reprint permission for any of our publications, please use our Contact Us form via the link below. The views set forth herein are the personal
views of the author and do not necessarily reflect those of the firm. This site may contain hypertext links to information created and maintained by other entities. Carlton Fields does not control or guarantee the
accuracy or completeness of this outside information, nor is the inclusion of a link to be intended as an endorsement of those outside sites.

